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PREFACE. 



Many years have passed since I began tHs work. I was 
then a diligent attendant at the public an(i private lec- 
tures of the respective Beaders of the Inns of Court, from 
which I and others profited much ; and I strongly advise 
students to disregard the invidious remarks that may still 
be made upon those lectures, for not a few young men who 
then listened and labaof ed with delight under those talented 
lecturers have attained distinguished positions in their pro- 
fession ; and, what is more, if stimulated by duty, brighter 
prospects Are before them. Oral tuition not only amplifies 
the mind,t)ut it attunes the ear, and guides the tongue to 
fluency of speech. Slight not these public or private lectures 
of the Beaders of the Inns of Court. The advantage is of 
apparently slow growth ; but it grows. 

As I said, many years have passed since I first entertained 
the idea of burdening the mind of the legal student by adding 
another work upon Blackstone, • to whose Commentaries so 
many talented jurists have since his time done ample justice ; 
nor would I have transgressed in the present instance, 
had I not been fully convinced that a voluminous work 
should not at first be given to the student — ^that the im- 
mature understanding ought not to be loaded at the outset 
with a mass of technical details which involves much labour 
and delay ; ' and, indeed, often causes him to desert his 
studies. My object is to place before the student the ^^ Pbik- 
GiFLES OF THE Laws OF ENGLAND," adapted to the present 
state of the law, in the simplest form, excluding all extraneous 
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matter, leaving abstract speculationB on the early origin of 
our laws, old and obsolete enactments, and any discussion 
thereon, as an after-study for the student ; for when he is 
well grounded in the fundamental principles of English Law 
and of our Constitution, antiquarian research will then be a 
source of infinite pleasure to him, instead of a hindrance and 
a drawback. 

In order to fix the attention of the student by exciting 
thought, I have adopted the interrogatory system; and for 
facility of reference, have divided the work into Four Books, 
each Book embracing all the legal points and practical informa- 
tion contained in the respective four volumes of Blackstone as 
originally written, supplemented by subsequent statutory 
enactments and important legal decisions. The changes that 
have taken place in English jurisprudence are concisely ex- 
plained ;. and the jurisdiction of our Courts of Law, which has 
been lately modified and much enlarged, is carefully noted, so 
as to render Blackstone Economized a solid foundation on 
which the student may build a legal edifice. 

If I have succeeded in placing before students preparing 
for the Legal Profession an elementary work of utility, I 
shall deem myself well rewarded for the leisure hours of 
years which I have bestowed upon it ; and I sincerely trust that 
it will aid them in prosecuting a profession which, when 
followed with dignity and sincerity, is as ennobling ^as it 
is useful and advantageous ; a profession which, when guided 
by the conscientiousness of duty, elevates man to the highest 
position that honourable ambition can attain. 

I also trust that the present work may be, from its practi- 
cal nature, useful to aU interested in the study of English 
law, which ought to be universal ; for it is an undeniable fact 
^lat a knowledge of the laws of that society in which we live 
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18 not only a desiraUie, bat a oaef ul acoompliBliment ; indeed, an 
essential part of a liberal and polite education ; and it is an 
equally established fact, that the study of the science of law is 
the best kind of mental training, conducing to logical precision 
of thought, to accuracy of language, and to vigour of the 
reasoning faculty. 



w^/^/^/w^/v^/v^/^/v^/^/w^^v^^^/^/^/^^>/'<|/v>A^^v^ 



I must here atftnowledge the kind suggestions I receired, 
when I began this work of labour and of lore, from my dear 
departed friend, John Grady, Esq., of the Middle Temple ; 
and to my esteemed friends, William Heath Bennet, Esq., of 
the Equity Bar, and W. Oockerell, Esq., of the Norfolk 
Circuit, I am also indebted for a eareful revision of the whole 
work as it passed through the press. 



David Mitohbll Aibd. 



3, Pump Ck>i7BT, Tbmplb. 
July 14, 1878. 
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hkfobtaitce of a &eneeal oowixdse of the 

LA¥S OF EiraLAHD. 

ToEBiB are few studies more import^ait to Engiislinien tiiaa 
that of tlie Law, and yet the science of the Laws ond Constitu- 
tion of our country— those legal and equitable rules of action 
hy which the meanest individual is protected from the insults 
and oppression of the greatest— is a species of knowledge in 
which Englishmen are remarkably deficient ; and thor want 
of a general knowledge of the English Constitution, a Oon- 
sfitution built upon the soundest foundations, approved by 
the experience of ages, and now made- the exemplar or model 
for the constitutions of most of the European, nations, as well 
as of the newly constituted governments of our colonies^ has 
always been a defect in the education of Eng^dshmen. 

As every subject is interested in the preservation of the 
laws of the reahu, it is incumbent upon every maa to 
be acquainted with those rules of conduct with which he 

B 2 
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is immediaielj concerned, lest he sofPer for his ignorance, and 
incur the censure as well as inconvenience of living in society 
without being aware of the obligations which the law imposes. 
For example, every man possessed of landed property, of what- 
ever extent or value, is primarily interested in a knowledge of the 
leading principles of the law relating to estates and conveyances, 
as a guard against fraud and imposition. Besides, the policy 
of all laws has made some forms necessary in the wording of 
tvilla as to the bequests of reed and personal estates, and the 
manner of attesting them, an ignorance of which must always 
be of dangerous consequence to such as by choice or necessity 
compile their own testaments without any technical assistance. 
A knowledge of these forms may also be of considerable use to 
medical men, called in, as they sometimes are, suddenly to a 
patient in a dangerous state, when they may assist in giving a 
right direction to a testator^s intentions as to the disposition of 
his property. Those who attend our courts of justice are wit- 
nesses of the confusion and distress often occasioned in families, 
and of the difficulties that arise in discerning the true mean- 
ing of a testator, or sometimes in discovering any meaning 
at all in that which he has written, so that in the end, 
his property often passes away contrary to his inten- 
tions, because he has omitted one or two formal words 
which are necessary to ascertain the sense with indisputable 
legal precision, or has not executed his will in the presence of 
such witnesses as the law requires. 

A very large portion of the ^ community are liable to be 
called upon to establish the rights, to estimate the injuries, to 
weigh the accusations, and sometimes to dispose of the lives of 
their fellow-subjects, by serving upon juries. In this situation 
they have frequently to decide, and that upon their oaths, 
questions of great importance, in the solution of which some 
legal knowledge is required, especially where the law and the 
fact as it often happens, are intimately blended together. In 
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BlackBtone*8 time the general incapacity of juries to do this 
with, any tolerable propriety had greatly depreciated their 
authority, and unavoidably threw, and, . indeed, does now 
throw, more power into the hands of the judges to direct, 
control, and. eyen reyerse their verdicts, than, perhaps, the 
Constitution intended. 

It is true that all jurymen cannot he expected to /be able to 
examine with dose application the critical niceties of the Law, 
but one of our most eminent judges and early legal writers, 
Sir John Fortescue, gave it as his opinion, ^4hat a person of 
ordinary capacity might attam an adequate knowledge of law, 
consistent with the status of a gentleman, within the brief 
period of one year, without neglecting his other avocations/* 

It is not as a juror only that an Englishman is called upon 
to determine questions of right and distribute justice to his 
fellow-subjects. A very ample field is opened for a gentleman 
who is in the Oommission of the Peace to exert his talents by 
maintaining good order in his neighbourhood, by punishing 
the dissolute and idle, by protecting the peaceable and indus- 
trious ; and, above all, by healing petty differences and pre 
venting vexatious prosecutions ; but in order to attain these 
desirable ends it is necessary that he should not only have the 
will, but possess the capability of administering legal and 
effectual justice ; else, when he has mistaken his authority 
through ignorance or obtuseness, he will be the object of 
censure from those to whom he is accountable for his conduct. 

Gentlemen of fortune, indeed others in a more humble 
sphere ' of life, may now — and the probabilities are, that this 
privilege and duty will be extended — ^be called upon to 
represent important constituencies as members of Parliament. 
When elected, they ought to consider that they are then the 
guardians of the English Oonstitution ; the makers, the re- 
pealers, and interpreters of English laws, delegated to watch, 
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to cbeck, and to svart viiy dangerooB innovatiOA, to jxnptfee 
snd to ifcdopt any sofid and weU-weighed improvement, and 
bound by evetj tie of honour and Teligion to traosmit l^t 
Oonstitntion and those Laira to their poBtexsty, aonended if 
possible, bnt^at least without any derogation. 



flHAPTEB n. 



lEQ! MTHEE 01 IiA¥8 IS QESEEAL. 

Let ns first consider Laws in general— Laws that denots 
the rules of hmnan action or conduct; that is, the 
precepts whioh man— « craatuie endowed with both reason 
and free-will— is comiQanded to ohsorve in the general rega- 
latioiL of his hahavioor; than, secondly, Laws in thair mora 
limited sanse, being l^e rules which xegnlate cor otvil 
oondnoft as Bng]iflhm6D» 
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"What is Lsw; and explain the Fomidations upon which sOl 

Hnnian Laws depend. 

La.w, in its most geneial and comprehemdve sense, atgnifies 
a rule of action prescribed by a superior to an inferior beiogy 
and is applied indiscriminately to all kinds of action, whether 
animate or inanimate, rational or irnitional ; and it is that rule 
of action which the inferior is bound to obey. 

Law comprises the Law of Katube ; Revealed Law ; the 
Law of ^Naxioks ; and Mukioodpai. Law. 

The Law of Nature is the WiU of our Maker ; for Grod, 
when he created man and endowed him with free-will, not only 
laid down certain immntable laws of human nature, whereby that 
free-wiU is in some degree regulated and restrained, bnt He gaye 
Lim the faculty of reason to discover the purport of those laws ; 
and He has so intimately connected, so inseparably interwoyen, 
the laws of eternal justice with the happiness of each indiyidual, 
that the latter cannot be secured bnt by observing the former. 
Also, in compassion to the frailty, the imperfection, and the 
blindness of human xeason. Divine Providence has been pjeased, 
M snnda^y Hsom and in divazs manners, to diacovarand enforce 
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his laws by an immediate and direct revelation^ which we call the 
DiviNS or Beyealed Law. These laws are to be found in 
the Holy Sciiptores ; and upon the Law of Nature and the Law 
of Beyelation depend all human laws. 

The Law of Nations is what is termed International LaWy 
a law to regulate the intercourse of nations — ^the offspring of 
Civilization — a moral obligation of justice and humanity from 
one State to another, and which entirely depends upon mutual 
compacts, treaties, and agreements between the seyeral com- 
munities. 

Municipal Law is ''a ruh of civil conduct, prescribed by the 
supreme power in a State, commanding what is right, prohibiting 
what is wrong, and regulating matters in themselves indifferent." 

It is a rtde ; not a transient sudden order from a superior to 
or concerning a particular person; but something permanent, 
uniform, and universal. It is called a rule to distinguish it from 
advice or counsel, which we are at liberty to follow or not, and 
to judge upcm the reasonableness or unreasonableness of the 
advice tendered; whereas our obedience to the law depends 
not upon our approbation, but upon the enactments of the 
legislature. 

It is also called a rule, to distinguish it from a contract or 
agreement ; for a contract is & promise proceeding from us ; law is 
a command directed to us. 

Municipal Law is also a nde of <' civil conduct," which regards 
man as a citizen, and binds him to contribute on his part to the 
subsistence and peace of the society in which he is placed. 

It is likewise a nde *^ prescribed," because a bare resolution 
confine4 in the breast of tiie legislator, without manifesting itself 
by some external sign, can never be properly a law. It is 
requisite that this resolution be notified to the people who are to 
obey it, and when this nde is in the usual manner notified or 
prescribed, the law holds that it is then the subject's duty to 
be thoroughly acquainted therewith ; for if ignorance of what 
he might know were admitted as a legitimate excuse for a breach 
of law, the laws would be of no effect, but might be eluded with 
impunity. 

But further. Municipal Law is a nde of civil conduct "pre^ 
scribed by the supreme power in a State ; " in other wordier, the 
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Britiflh Legislatixre. When dvil society is once formed, goyem- 
ment at the same time results, as a necessary consequence, to 
preserve and keep that society in order; therefore it is requi- 
site to the very essence of a municipal law that it be made by 
the supreme power. 
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p.TpiMTi the Origin and Farms of Govemmfint. 

How the seyeral fonns of Goyemment originated is a matter of 
great uncertainty, which has occasioned infinite discussion. How* 
eyer they began, or by what right soeyer they subsist, there must 
be in ail of them a supreme, irresistible, absolute authority, in 
which the jura summa imperii^ or the rights of soyereignty, reside; 
and this authority is placed in those hands wherein, according to 
the opinion of the majority of such respectiye States, either ex- 
pressly giyen or collected from their tacit approbation, the quali- 
ties requisite for supremacy, wisdom, goodness, and power are to 
be found. 

The political writers of antiquity do not acknowledge more than 
three regular forms of Groyemment ; the first, when the supreme 
power is lodged in an aggregate assembly, consisting of all the 
free members of a community, which is a Democracy ; the second, 
when it is lodged in a council, composed of select members, and 
then it is styled an Abistocract ; the third, when it is intrusted 
to the hands of a single person, and then it takes the name ci a 
MoNABCHT. These (hree forms are embodied in the British Con- 
stitution, — ^first, the Queen ; secondly, the Lords spiritual and 
temporal ; thirdly, the House of Commons, freely chosen by the 
people ; and in no other shape could we be so certain of finding 
the great qualities of goyemment so well and so happily blended. 



What axe the Duties of Govenunent? 

One of the duties of supreme power is to make laws ; in other 
words, io prescribe the rules of civil action — " commanding what is 
right, prohibiting what is wrong, and regulating matters in 
themselyes indiiOFerent." Now, in order to do this completely, 
it is first of all necessary that the boundaries of right and wrong 
should be established and ascertained by law. 
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In mkkt ammer does the lam aacertain the ScnrndaneB 
0f l|gbit«Dd Wroogl EsfOaanthemettiodittiAwto 
oomxaaDd the one and prohibit <ttie cfther. 

Every law consists of several parts ; one Declaratory^ whereby 
the rights to be observed and the wrongs to be avoided are clearly 
defined and laid down ; another Directory^ whereby the subject is 
instructed and enjoined to observe those rights, and to abstain 
from the commission of those wrongs; a third Bemedial, 
wiiereby a method is pointed oat to Tecover a man^s private rights 
0r Tedress his private wrongs; to which may be added a fourth, 
usually termed the Mnetion, or vindicatory branch of the law; 
whereby it is signified what punishment or penalty shall be in- 
curred by such persons as commit public wxongs by txansgcessiBg 
or neglecting their duty. 

With regard to the first of these— the Declaratory part of the 
municipal law — this depends upon the wisdom and wiU of the 
Legislature; for those rights which God and nature have 
established, called natural rights^ such as life and liberty, 
iieed not the aid of human laws to be more effectually poa* 
sessed by man. On the contrary, no human legishitare has 
power to abridge or destroy them, tmless the owner shall hiob- 
self commit some act that amounts to a ioifeitnre. The case 
is the same as to crimes and misdemeanors that are forbidden by 
the superior laws, and therefore styled mala in «e, such as murder, 
theft, and perjury, which contract no additional turpitude from 
being declared unlawful by the inferior legislature. But with 
regard to things which are said to be in ihemselvee indifferent, the 
case is otherwise. These become either right or wrong, just^ or 
unjust, duties or misdemeanors, according as the L^slature 
enacts for promoting the welfare of society, and more eifcictuaUy 
carrying on the purposes of civil life. Thus by our own com- 
mon law, as at present interpreted, the goods of the wife do 
instantly upon marriage become the properly and right of the 
busband, and our statute law . has declared aU monopolies a 
public offence ; yet that right and this offence have no iounda- 
tion in nature, but are merely created by the law for the puxpooe 
of civil society. 

Thus much for the declaratory part of the musicqaal law ; 
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and the directory stands upon the same footijig ; for this virtn- 
aUy indiidea the foimer. The law that says ^^Thou shalt not 
steal" implies a declaration that stealing is a crime. And we 
have seen that, in things naturally indifferent, the very essence 
of BIGHT and WBONG depends upon the direction of the laws tQ 
<20 or to omit them. 

Ihe remedial part of a hnr is so necessaiy a consequence of 
the former two, that a law must be Tory vague and imperfect with- 
out it^ ffNT in vadn would rights be dediured, in vain directed to 
be obserred, if there were no method of recovering and asserting 
those rights, when wrongfully withheld or invaded. This is the 
FBOTBcnoN of the law. When, for instance, the declaratory part 
of the law has said ^^ that Ihe field or inheritance which belonged 
to a man is vested by his death in his son;" and the direc- 
tory part has '' forbidden any one to enter on another^s property, 
withoDt the leave of the owner ;" if a stranger, after this, will pre- 
some to take possession of the land, the remedial part of the law 
will then interpose its office, and make the stranger not only re- 
store possession to the son, but also make him pay damages for 
the invasion. 

With regard to the sanction of laws, or the evil that may 
attend the breach of public duties, it is observed, that human 
legislators have for the most part chosen to make the sanction of 
their laws rather vindicatory than remuneratory, or to consist rather 
in punishments than in rewards. Because, in the first place, the 
quiet enjoyment and protection of all our civil rights and liberties, 
which are the sure and general consequence of obedience to the 
municipal law, are in themselves the best and most valuable of 
all rewards; and farther, because the dread of evil is a much 
more forcible principle of human action than the prospect of good. 
For which reasons, though a prudent bestowing of rewards is 
sometimes beneficial, yet we find that those civil laws which 
enjdn and enforce our duty do seldom, if ever, propose any 
privilege or gift to such as obey the law, but do constantly come 
ann^d with a penalty denounced against transgressors, either 
expressly defining the nature and quantity of the punishment, 
or else leaving it to the discretion of the judges, and those who 
are entrusted with the care of putting the laws in execution. 
Unquestionably of all parts of a law, the most effectual is the vin^ 
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dicatory; for it Ib but lost labour to say "Do this,*' or "Aroid 
that,** unless we also declare, " This shall be the consequence of 
jour non-compliance.*' 

It is true that human laws are binding upon men's consciences. 
But if that were the only or most forcible obligation, the good 
only would regard the laws, and the bad would set them at 
defiance. So also in regard to ucOural duties, and such offences 
as are mala in te ; here we are bound in conscience ; because we 
are bound by superior laws, rerealed before those human laws 
were propounded, to perform the one and abstain from the other. 
But in relation to those laws which enjoin positive duties, annex- 
ing a penalty to non-compliance, conscience is no fieurther 
concerned, than in yielding obedience and submission to the 
penalty, in case of the breach of those laws. 

The main strength and force of a law consists in the penalty 
annexed to it. Herein is to be found the principal obligation 
of human laws. 



CHAPTER m. 



THE LA¥S O; MeLAin). 

Kext under our c(msiderati(m is the Municipal Law of 
England, defined as the " rule of dyil oondnot presorihed to 
^the inhabitants of this kingdom," whioh comprises in its highest 
and widest sense all those roles, written or onstomary, whioh 
haTS heen laid down for the guidance of the oommnnily, and 
to whioh its members mnst, if they would avoid penal 
consequenoes or diil liabilities, necessarily conform. It is 
divided into two classes— the Lex non Scripta, the unwritten 
or Common Law; and the Lex Scripta, the written or 
Statute Law. 






Explain the **Lex mm Scripta.' 

The Ux non scripta, or unwritten law, is not literally unwritten, 
bnt is contained in the records of our courts of justice, in books 
of reports, and in the treatises of learned lawyers handed down 
from times of great antiquity. 

The lex non scripta includes not only general customs^ called 
the Common Law, but also the particular customs of certain parts 
of the kingdom ; and likewise those particular laws that are by 
custom obsenred only in certain courts and jurisdictions. 

Our ancient lawyers, and particularly Fortescue, insist 
that these customs are as old as the primitiye Britons, and 
continued down, through the several mutations of govern- 
ment and inhabitants, to the present time, unchanged and 
unadulterated. This may be the case as to some ; but in 
general, as Mr. Selden observes,* ''this assertion must be un- 

• See^SeldflnsNotei." 
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derstood with many grains of allowance, and ought only to 
signify, as the truth seems to be, that there never was any formal 
exchange of one system of laws for another ; though, doubtless, 
by the intermixture of adyentitious nations, the Romans, the 
Ficts, the Saxons, the Danes, and the Normans, they must have 
insensibly introduced and incorporated many of their own cus- 
toms with those that were before established ; thereby, in all 
probability, iinproTing the texture and wisdom of the whole, by 
the accumulated wisdom of divers particular countries/' 

However l^ob may be, it is certain that these laws and cuHoms 
are of higher antiquity than memory or history can reach, nothing 
bdng moire difficult than to ascertain the precise beginning and 
first spring of an ancient and long-established custom ; whence it 
is Uiat in our law the goodness of a custom depends upon its 
having been used time out of mind ; or, in the solemnity of oux 
legsil phrase, '' time whereof the memory of man runneth not to the 
contrary.'^ This it is that gives it its weight and authoiilby, aaid' of 
tilis naftnie are the maxims and customs which compose tli6 com^ 
mon law, or lex non acripta of this kmgdoin. 

Explain these Greneral CustomB of the Common Law. 

The unwritten or Common Law is distinguishable into two 
ftindk-: — 1. Gekerai. Customs; which are the universal rule 
of the whole kingdom, and form the Common Law in its stricter 

and more usual signification. 2, Pabticulab Customs ; 

which, for the most part, affect only the inhabitants of particular 
d^strtds. 

First, as to general customs, by which proceedings and 
determina/tions in the Queen's ordinary courts of justice axe 
guided and directed. These, for the most part, settle the 

course in which landb descend by inheritance ^the mann^ and 

form of acquiring and transferring property the solemnities 

and obligaiioilts of contracts the rules for expounding wills, 

^eds, and Acts of Parliament the respective remedies for 

dvil injuries ^the several e^ecies of temporal offences, and an 

difinite number of more minute particulars which diffuse them- 
selves as extensively as the ordinary distribution of common justice 
requires. Thus, for example, that there shall be four superior 
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courts of recoid— — tiie Courts of GhaQcery, the Queen's Beneh, 

Common Fleas, and Exchequer ^that the eldest son alone is 

heir to his ancestor that a deed is of no TaUdity unless sealed 

and detiyeied that uriUs shall be construed more farourabl j, 

and deeds more strictlj that money lent upon a bond is 

recoyerable by action of debt ^that breaking the public peace 

is an offence, and punishable by fine and imprisonment. All these 
are doctrines that are not set down in any written statute or 
ordinance, but depend upon immemorial usage ; that is, upon 
common law for their support. 

The Second Branch of the unwritten laws of England are 
particular ciutonu^ or laws which affect only the inhabitants of 
particular districts. These particular customs, or some of them, 
are without doubt the remains of that multitude of local custo^u^ 
out of which the common law as it now stands was collected, at 
first by King Alfred, and afterwards by King Edgar and Edward 
the Confessor ; each district mutually sacrificing some of its own 
special usages, in order that the whole kingdom might enjoy the 
benefit of one uniform and uniyersal system of laws ; but for 
reasons that hare been long forgotten, particular counties, cities, 
towns, manors, and lordships were indulged with the privilege of 
abiding by their own customs, in contradistinction to the rest of 
the nation at large, which is confirmed to them by several Acts 
of Parliament. 

1. Such is the custom of gavdkmdy in Kent, and some other 
parts of the kingdom, which ordains, among other things, that 
the eldest son of the father shall not succeed to the inheritance, 
but a22 the stons alike ; and that though the ancestor be attainted 
and executed, yet the heirs shall succeed to his estate without any 
escheat to his lord. 

2.. Such is the custom that prerails in divers ancient borougiis, 
called horottgh'English — ^that the youngest son shall inherit the 
estate, in preference to his elder brothers. 

3. Such is the custom in other boroughs, that a widow shall 
bo entitled for her dower to all her husband^s lands ; whereas, 
a^ tbe common law she shall be endowed of one-third part 
only. 

4 Such also are the i^edal and particular customs of manors, 
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which bind all the copyhold and customary tenants that hold of 
the said manors. 

5. Such likewise is the custom of holding divers inferior courts, 
with power of trying causes in cities and trading towns ; the 
right of holding which, when no Royal grant can be shown, 
depends entirely upon immemorial and established usage. 

6. Such, lastly, are many particular customs within the City of 
London, with regard to trade, apprentices, widows, orphans^ 
and a variety of other matters. 

All these are contrary to the general law of the land, and are 
good only by special usage. The customs of London are, 
however, confirmed by Act of Parliament. 

To this head may be referred a particular system of customs 
which comprises certain rules relative to bills of exchange and 
other mercantile matters, and which is generally denominated the 
custom of meTch&ntH ^Lex Mercatoria^ and allowed for the benefit 
of trade. It forms a portion of the general law of England, 
and is composed of European usages in matters relative to 
commerce. 

What are the Bules with regard to ''Particular" Customs ! 

Proof of their existence ; their legality when proved ; the legal 
construction to be put upon them. 

To make a particular custom good, the following are necessary 
requisites : — 

1. The custom must have been used so long that the memory 
of man runneth not to the contrary. Legal memory dates from 
the first year of the reign of Bichard I. ; but stat. 2 & 3, 
Wm. lY., c. 71, and subsequent statutes materially qualify 
this rule, and in a large class of cases shorten the le^ time of 
prescription to twenty years, making undisturbed usage for that 
period a bar or title in itself, imless enjoyed in virtue of an 
agreement between the parties. 

2; A custom, in order to be valid, must have been continued. 
Any interruption of the right would cause a temporary ceasing ; 
the revival gives it a new beginning, which, if within time of 
memory, the custom will be void. This must be understood only 
with regard to an interruption of the right; for an interruption of 
the possession for ten or twelve years wOl not destroy the custom. 
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8. It mmrt hare been peaeuMe and affqiiiaicwl in, not ■nbjeet to 
eontentioii and dispate. 

4. A custom mut be retuonMe; it being aoffident that no 
good reaion can be aaaigned against it. 

5. A cnstom must be certain^ lot a custom admits of no caprice 
or fancy. 

6. A cnstom must be campuUary, not left to the option of ereij 
man whether he will nse it or not. 

7. Costoms mnst be connsUnt with each other ; for one custom 
cannot be set np in opposition to another. 

How are OnatoiiiB Oonstriiedt 

Customs in derogation of the common law mnst be construed 
strictly, but not necessarily confined to literal interpreta- 
tion. Thus, by the cnstom of gaveUdnd, an infant of fifteen 
yean may, by one species of conyeyance, called a deed of feoff- 
ment, convey away his lands in fee simple or for life ; yet this 
custom does not empower the use of any other conreyance, 
for the custom must be strictly pursued ; but if there is a cus- 
tom in a manor that a man may convey his copyhold in fee- 
simple, it will also enable him to convey for life, or any other 
estate, for the less is implied in the greater. 

No custom, however, can prevail against an express Act of 
Parliament. 

Berides local etuUmt^ there are in different parts of the country 
certain U8age$ which, unless expressly excluded by agreement, 
regulate the contract For instance, the reciprocal rights d 
incoming and outgoing tenants ; magee of trade which exist in 
certain places ; but they cannot in strictness be considered as 
forming part of our customary law.* 

Eiplain the Lawi which, by '* Onatom,*' are adopted and 
used only in certain peculiar ConrtB and Jnxiadictiona. 

These are the Cml and Canon Laws. 



* The talldlty of tfaate eaatomi and qmcm to datomdaod hj the JodfM in tlM 
Mfwsl eoorti of Jnstiee, who vn boand bj oftth to dadda Moonlias to Um toir of 

G 
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Tile CM LawiA genenUy mideratood to be the ciyil or munici- 
pal law of the Roman Empire, as oompriaed in the ItutUuteSf tiie 
Code^ and the Digeit of the Emperor Justinian, and the Navel 
ConttUiUiofu of himself and some of his soooessois ; bat all the 
foroe that either the Imperial or Papal lami have attained in 
this realm, is because they have been admitted and receiTed 
by immemorial usage and custom in some particiihir cases and 
some particular courts, where they f oim a branch of the Jeffes non 
ieriptm; or else, in some other cases, introduced by consent of 
Parliament, and then they owe their Talidity to the kgu senptm^ 
or statute law. 

The Canon Law is a body of Roman eccledasHcal law relatiye 
to matters oyer which that Church either has, or pretends to 
haye, the proper Jurisdiction. It is compiled from the opinions of 
the ancient Latin fathers, the decrees of general councils, and the 
decretal epistles and bulls of the Holy See. Besides these ponti- 
fical collections, there is also a kind of national law, composed of 
Ugatine and provincial constitutions^ and adapted only to the 
exigencies of this Church. 

There are three species of courts in which the ciyil or canon 
laws are permitted, under different restrictions, to be used.* 

The Courts of Common Lawhaye the superintendency oyer these 
courts, to keep them within their respectiye jurisdiction^ to 
determine wherein they exceed them, to restrain and prohibit 
sudi access ; and, in case of contumacy, to punish the officer 
who execntes, and in some eases the judge who enfosces the sen- 
tence so declared to be illegaL 

The common law has also reseryed to itself tfaeexposition of all 
such Acts of Parliament as concern either the extent of these 
courts or the matters depending before them. 

An appeal lies from all these courts to certain superior courts 
hereafter discussed, and to the Soyereign in the last resort. 
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OHAPTEB IV. 



BTATUTB LA.¥. 

Let na next proceed to the Leges Scripta, the wAVm. 
laws of the kingdom. 
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Explain the Written or Statute Laws, and state briefly 
the different kinds of Statutes, and the general roles 
Dvith regard to their amstmction. 

The written laws of the kingdom are Statutes, Acts, or 
Edicts, made by the Sovereign, 1^ and with the advice and con- 
sent of the Lords Spiritual and Tempond and Commons in 
Parliament assembled, llie oldest of these, now extant and 
printed in our Statute-book, is the famous Mttgna ChartOj as con- 
firmed in Parliament in the ninth year of Henry ILL 

Statutes are either public or priwxte, A public Act is a 
tmiyersal rtde that regards the whole eommunity. Private Aets 
are rather exceptions than rules, being those which only operttte 
upon partieular persons and private concerns. 

Statutes are either declaratory of the common kw, or 
remedial of some defects therein. Declaratory, where the old 
custom of the kingdom is almost fallen into disuse, or become 
disputable ; in which case Parliament has thought proper, in 
perpetuum ret testimonium, and for avoiding all doubts and 
difficulties, to declare what the common law is and. ever 
has been. Memedial statutes are those which are made to 
supply such defects and abridge such superfluities in the 
common law as arise from the general imperfection of all 
human laws ; or from change of time and drcumstanees^ or the 
mistakes and unadvised determinations of unlearned or even 
learned judges, or from any other cause whatsoever. 

c2 
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lliere is also a mbdiyiaioii of these Acts of Farlisment into 
enlarging and restraining Acts, and this is done either hj enlarg- 
ing the common law where it was too narrow and circmnacribed, 
or by restraining it where it was too lax. A fvpeoZtn^ Act rerokes 
and cancels a former statatorj law. 

Parliament is presomed to legislate prospectiyely, not retros- 
pectively ; and statutes are therefore to be construed as prospec- 
tiye, unless they are expressly made applicable to transactions past 
or pending. 

An Act of Parliament begins to operate when it receiyes the 
Boyal assent, unless some other time is fixed by the Act itself. 

What are the Bnles for the Conatraction of Acti of 

Parliament? 

1. To consider how the law stood at the time of passing the 
Act ; what the nuschief was for which the law did not proyide ; 
what remedy the Parliament proyided to cure the nuschief. 

2. A statute which treats of things or persons of an inferior 
rank cannot, by general ivords, be extended to those of a 
superior d^pree. 

8. Penal statutes must be construed strictly, but not too 
literally. 

4. Statutes against frauds are to be liberally and beneficially 
expounded; this difference to be remembered, that where the 
statute inflicts a penalty or fine, it is then to be taken strictly ; 
but where the statute acts upon the offence, as by setting aside a 
fraudulent transaction, here it is to be construed liberally. 

5. One part of a statute must be construed by another, so that 
the whole may be yalid rather than perish : ut res magis valeat 
guam pereaL 

6. A saying totally repugnant to the body of the Act is yoid. 

7. Where the common law and a statute differ, the common 
law giyes place to the statute, and an old statute giyes place to a 
new one. 

8. Where an Act repealing in whole or in part any former 
statute is itself repealed, such last repeal shaU not reyiye the act 
or proyisions before repealed, unless wards be added for that 
purpose. 
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9. ActB of Parliament derogatoiy from the power of sabse- 
quent Parliaments bind not. 

10. ActB of Parliament that are impossible to be performed are 
of no yalidity, and if there arise out of them collaterally any 
absurd consequences manifestly contradictory to common reason, 
tiiey are with regard to those collateral drcnmstances void. 

In addition to these roles of interpretation and constmctbn, 
Eqititt is sometimes called in to assist, to moderate, and to ex- 
plain them. Courts of Equity* are, however, only cognizant of , 
matters of property; for the freedom of our Constitution will not 
permit that, in criminal cases, a power should be lodged in any 
judge to construe the law otherwise than according to the letter. 
A man cannot suffer more punishment than the law assigns, but 
he may suffer less; for the law cannot be strained by partiality 
to inflict a penalty beyond what the letter will warrant ; and in 
cases where the letter induces any apparent hardship, the Crown 
has the power to pardon. 



* The powoti battaiMi, and Jnrlidletion of tbe Equity Oonrte wiU, in doe oouBe, 
Ito diieuMda 
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THE cothtteibb subject to the la¥b op ensianb. 

EaYiBg (umfiidered tlie nature of Iawb in general, let ns 
now direot onr inquiries respeoting the oonntries tbat are 
nnder the jnrifldiotion of the Laws of England. 
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State the Ootmtries to which the Laws of England extend. 

The Kingdom of England, oyer which our municipal laws 
have jurisdiction, does not, by the common law, include Wales, 
Scotland, or Ireland, Berwick-upon-Tweed, or any other part 
of the Queen's dominions, except the territory of England 
only ; and yet the civil laws and local customs of this territory 
now prevail in part, or in all, with more or less restrictions, in 
these and in many other adjacent countries. 

By Stat. 27 Henry YIIL it is enacted that all Welshmen 
bom shall have the same liberties as other the Queen's subjects ; 
that lands in Wales shall be inheritable according to the English 
tenures and rules of descent ; and that the laws of England, and 
no other, shall be used in Wales. Wales and Berwick-upon- 
Tweed are comprehended in the word '< England,'' when used in 
any Act of Parliament. 

Since the Union with Scotland, May 1, 1707, all statutes of a 
general nature extend to that kingdom ; or if not included, the 
method is expressly to declare that the Act does not extend to 
Scotland. The Municipal Laws of Scotland continue in full force, 
unless altered by the Imperial Legislature. 

In like manner, since the Union with Ireland, January 1, 1801, 
all statutes of a general nature extend to that kingdom, imless 
expressly excepted, or the intention to except it be otherwise 
plainly shown. 

The Me of Wight, the Isle of Portland, tiie Ide of Thanet, 
&c., are comprised within some neighbouring county, and are^ 
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therefore, to be looked upoa as annexed to the mother adaiidg 
and part of the kingdom of Enghmd. 

The Me of Man is a diatinct territory from England, and is 
not in general goyemed by our laws ; neither does any Act of 
Parliament extend to it, nnleaB specially named therein ; nor does 
any ordinary process ran there from the English courts, except 
the writ of hahea$ anrpua. 

Guemaey, Jersey, Aldemey, Sark, and their appendages are 
not comprehended in a statute, unless specially mentioned. They 
are goyemed by their own laws, which are, for the most part, 
the Ducal Customs of Normandy, being collected in an ancient 
book of very great authority, entitled Le Grand Cousttmder, 

Besides these adjacent islands, our more distant settlements 
or colonies in America, Australia, the West Indies, and elsewhere 
are also, in some respects, subject to the English laws, but this 
must be understood with very many and very great restrictions. 
Such colonists carry with them only so much of the English law 
as is appHcable to their own situation and condition of an infant 
colony ; but in conquered or ceded countries that have already 
laws of their own. Parliament may alter and change those laws ; 
but the ancient laws of the country remain, unless such of them 
as are against the laws of God, as in the case of an infidel oountiy. 

The main or high seas are in one sense part of the realm of 
England, over which our Courts of Admiralty haye jurisdiction. 
The main sea begins at the low- water mark, but between the 
high- water mark and the low-water mark, where the sea ebbs 
and flows, the common law and Admiralty haye alternate juris- 
diction, one upon the water when it is full tide, the other upon 
the land when it is an ebb. 

INDIA. 

Give a brief ax»oimt of the Past and Present Fonns of 
the Indian Govenuneiit, and explain also our Terri- 
torial Possessions in India. 

Preyiously to 1708, two trading associations existed in Eng- 
land, and in that year they were amalgamated and consolidated 
by Act of Parliament,* and thenceforth traded under the name of 

The United Company of Merchants of England Trading to 

* See 6 Anne, a 17. 
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the East Indies." Very exoltuuTe oommercial privileges were 
thereby granted to the Company. 

The East India Company from Utae to time 'acquired, 
by treaty and conqnest, vast territorial dominions, snb- 
ject, it is tme, to the supremacy of the British Crown; 
bnt it was yxrtoally the sovereign of the greater part of India. 
Great abases crept in, till at length its constitution was re- 
arranged in 1784, by Act of Parliament (24 Geo. HE., c. 25), 
which considerably restricted the powers of the Company. 

Before that time there were three supreme courts of law con- 
stituted at the three Presidencies — Bombay, Calcutta, and Madras 
—presided over by English judges sent out from England. 

The laws promulgated by the Company from time to time 
were termed " Begulations," and were collected in Codes apper- 
taining to each of these Presidencies, which had the force of 
laws. Courts had also been created for the administration of 
law between natives, presided over by judges appointed by the 
Company, generally chosen from their civil servants, assisted 
by natives skilled in the Hindoo and Mohammedan law. 

These exclusive privileges, modified by degrees, continued until 
their total abolition in 1832, by stat. 3 & 4 Wm. lY., c. 85 ; 
and the administration of law in India is now regulated by 21 
& 22 Yict., c. 26, by which the Crown is now entrusted with 
the sole dominion over the territories acquired and possessed by 
the East India Company, and the administration of affiurs is 
regulated by its various provisions.* 
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The Territory of England being liable to two divisions, 
the one ''Ecdesiasti(»l," and the other ''Civil," give 
a brief outline of each. 

The Ecclesiastical division is primarily divided into two 
provinces, those of Canterbury and York. A province is the 
circuit of an archbishop's jurisdiction, and each province contains 
divers dioceses or sees of suffragan bishops, whereof Canterbury 
includes twenty, and York six, besides the bishopric of the 
Isle of Man, which was annexed to the province of York by King 

* S«e 8S & 84 Yiet^ c. 8, an Aet to make better proylBion for making laws 
«nd regnlationB for certain parts of India ; also chapter 69, an Act to render valid 
oontracts Infoimally execnted in India. 
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Henry VUUL. Every diocese is divided into archdeaconries, 
whereof there are sixty in all ; each archdeaconryi into rural 
deaneries, which are the circuit of the archdeacons' and rural 
deans' jurisdiction. Every deanery is divided into parishes. 

A Parish is that circuit of ground the inhabitants of which 
are conunitted to the charge of one parson or vicar, or 
other minister having cure of souls therein. How ancient 
the division of parishes is may at present be difficult to 
ascertain. Mr. Camden says that England was divided into 
parishes by Archbishop Honorius, about the year 630 ; but Sir 
Henry Hobart lays it down that parishes were first erected 
by the Council of Lateran, which was held in 1179. These 
parishes were gradually formed, and parish churches endowed 
with the tithes that arose within the circuit assigned.* 

The GrviL division of the territory of England is into counties, 
counties into hundreds, hundreds into tithings or towns. Tith- 
ings, towns, or vills have the same signification in law, and are 
said to have had each originally a church, and celebration of divine 
service, sacraments, and burials. The word town or viUis now 
become a generic term, comprehending the several species of 
cities, boroughs, and common towns. A City is a town in- 
corporated, which usually is or has been the see of a bishop. A 
Borough is now understood to be a town either corporate or not^ 
that sends burgesses to Parliament. These towns contained each 
originally but one parish and one tithing ; but now by the increase 
of the inhabitants many of them are divided into several parishes 
and tithings. 

SMre is a Saxon word signifying a division. England is 
divided into forty counties or shires, Wales into twelve, 
and Scotland into thirty. Three of these counties, Chester, 
Durham, and Lancaster, are called counties palatine. The 
two former are such by prescription, or immemorial custom, 
or at least as old as the Norman Conquest; the latter was 
created by King Edward UI. in favour of Henry Flanta- 
genet, first Earl and then Duke of Lancaster, whose heiress 

* The affain of a FarUh, the mode of ooadneting the burineM of the Vestry, and 
other mattera relating thereto, are now regulated by ihe General Vestry Aot, 68 
Geo. m, a 69, anifindtd by 69 Qeo. m, 0. 8fi, and Iv 16 * IT Viet, 0. 60. 
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bang mamed to Jolm of Gamit, the King's son, the fnnchiBeifw 
greatly enlarged and confirmed in Parliament, to honour John of 
Gannt himself, whom, on the death of his father-in-law, the Sing 
had also created Duke of Lancaster. 

The distribntion into counties or shires is at present materially 
connected with the administration of justice ; for trials both ciTil 
and criminal are periodically heard before the justices of the aasizes 
which are held in each county twice a year, or oftener if neces- 
sary. In the Parliamentary representation of the people, 
each county sends county members, called knights of the. 
shire ; and where the county is divided, each portion forms a 
separate county, and each sends its separate representative. 
E^h county is subject to a particular rate for the relief of the 
poor and purposes connected with prisons and criminal offenders.* 

Counties Palatine are so called a palatio ; because the 
owners thereof, the Earl of Chester, the Bishop of Durham, and 
the Duke of Lancaster, had in those counties /ura regaUa, as fully 
as the King had in his palace. They appointed all judges and 
justices of the peace, and might pardon all treasons, felonies, 
and even murders. The proceedings and practice of the Courts 
of Durham and of Lancaster are now in general assimilated to 
those of the Courts of Westminster. 

The Isle of Ely is not a county palatine, but only a royal 
franchise, whereby the bishop exercised a jurisdiction over all 
causes, criminal as well as civil. By 6 & 7 Wm. 17., c. 87, the 
jurisdiction has been entirely taken from the bishop, and is now 
vested in the Crown. 

There are also Counties Corporate, which are certain cities 
and towns to which, out of special grace, the Kings of England 
granted the privilege to be counties in themselves, governed 
by their own sheriffs and other magistrates, so that no officers of 
the county at large have any power to intermeddle therein. Such 
were London, York, Bristol, Norwich, Coventry, and many others; 
but the regulation of these places is now provided for by the 
Municipal Corporation Act, 5 & 6 Wm. lY., c. 76 ; 2 & 3 Vict., 
c. 72 ; 24 & 25 Vict., c 75 ; and 32 & 33 Vict, c. 55. 
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THE EI&HT8 01 PEBBOBTS. 

In order to oonsider with perspicuity the numerous and 
diverse laws of England, it will he necessary to lay down a 
suitable arrangement of the sulject, to distrihute it metho- 
dically under proper and distinct heads, and to avoid as 
much as possible divisions too large and comprehensive on 
the one hand, and too trifling and minute on the other. 
Saving seen that Kunicipal Law is " a rule of civil conduct, 
commanding what is right and prohibiting what is wrong/* 
let us first, then, consider the rights that are commanded, 
and the wrongs that 9i% forbidden by the Laws of England. 

Explain the "Bights" that are "commanded" and the 
"Wrongs" that are "forbidden" by the laws of England. 

Sights are, first, those which concern and are annexed to the 
persons of men, and are then called jura ^er^onarum, or the rights 
of persons ; or they are, secondly, such as a nmn may acquire over 
external objects or things unconnected with his person, and are 
designated jwra rerum^ or the rights of things. 

Wrongs also ar^ divisible into, first, private wrongs^ which, 
being an infringement of particular rights concerning individuals, 
are called dml injuries ; and, secondly, public tvrongs, which being 
a breach of general and public rights, affect the whole com- 
munity, and are called crimes and misdemeanors. Thus the objects 
of the laws of England fall into this fourfold division : — 

1. The Eights of Febsons, with the means whereby such rights 
may be either acquired or lost. 
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2. The Rights of Things, with the means also of acquiring 
and losing them. 

3. Private Wbonos, or civil injuries, with the means of 
redressing them by law. 

4. Public Wrongs, or crimes and misdemeanors, with the 
means of prevention and pmushment. 

First, then, as to the rights of persons, with the means of 
acquiring and losing them. 

The rights of persons that are commanded to be observed 
by the municipal law are of two sorts ; first, such as are due yrom 
every citizen, which are usually called civil duties; and, secondly, 
such as belong to him, which is the more popular acceptation of 
rights or Jura. Both may, indeed, be comprised in this latter 
division, for as all social duties are of a relative nature, at the 
same time they are due from one man or set of men, they must 
also be due to another. Thus, for instance, allegiance is con- 
sidered the duty of the people, and protection as the duty of 
the magistrate ; and yet they are reciprocally the rights as well 
as the duties of each other. 

Persons also are divided by the law into either natural or arti- 
ficial persons. Natural persons are such as Grod has formed us ; 
artificial are such as are created and devised by human laws for 
the purposes of society and government, which are called cor^ 
porations, or bodies politic. 

The rights of persons, considered in their natural capacities, are 
also of two sorts, absolute and relative. Absolute, which are such 
rights as appertain and belong to particular men merely as indi- 
viduals or single persons ; relative, which are incident to them 
as members of society, and standing in various relations to each 
other. 

Absolute rights of individuals are those which are so in their 
primary and strictest sense, such as would belong to their persons 
merely in a state of nature, and which every man is entitled to 
enjoy whether out of society or in it ; but with absolute duties 
which man is bound to perform, considered as a mere individual, 
it is not to be expected that any human municipal law should 
at all explain or enforce them, for the end and intent of such 
laws being only to regulate the behaviour of mankind as they are 



THS BIGHTS OF FBB80K8. 55 

members of society and stand in yarions relations to each other, 
they have consequently no concern with any other but social or 
relative duties. Let a man therefore be ever so abandoned in his 
principles or vicious in his practice, provided he keeps his wicked- 
ness to himself and does not offend against the rules of public 
decency, he is out of the reach of human laws ; but if he makes 
his vices public, though they be such as seem principally to affect 
himself, they then become, by the bad example they set, offensive 
to society, and therefore it is thus the business of human laws to 
correct them. Here the drcmnstance of publicity alters the nature 
of the case. Public sobriety is a relative duty, and therefore en- 
joined by our laws ; private sobriety is an absolute duty, which, 
whether it be performed or not, human tribunals can never know. 
But with respect to rights the case is different ; for human laws 
define and enforce as well those rights which belong to a man 
considered as an individual, as those which belong to him con- 
sidered as related to others. The principal aun of society is to 
protect individuals in the enjoyment of those absolute rights which 
are the first and primary end of human laws ; but which could 
not be preserved in peace without that mutual assistance and 
intercourse which are gained by the institution of friendly and 
social communities. Hence it follows, that the first and primary 
end of human laws is to maintain and regulate these absolute 
rights of individuals. 

These absolute rights of every Englishman (usually called 
liberties), as they are founded on nature and reason, so they are 
coeval with our form of government. Subject at times to fiuctua- 
tions and change, their establishment being human, they have 
been depressed by overbearing and tyrannical princes ; but the 
vigour of our &ee Constitution has ultimately delivered the 
nation from these embarrassments, and as soon as the convulsions 
consequent on the struggle have been over, the balance of our 
rights and liberties has settled to its proper level, and their 
fundamental articles have been asserted in Parliament whenever 
these rights were thought to be in danger. 

Explain the Bights of the People. 

The rights of the people of England may be reduced to three 
principal or primary articles : — 
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1. ThV BIGHT OF PERSONAL SECT7BITT. 

2. The bight of pkbsonal ubsbtt. 

3. The bight of pbiyatb p^opebtt. 

L The right of personal security consiiits in a person's legal 
and nninterrupted enjoyment of his life, his limbs, his body, his 
health, and his reputation. 

life is the immediate gift of God, a right inherent by nature 
in every indiyidoal, and it begins in contemplation of law as soon 
as an infant is able to stir in the mother's womb ; so if a woman is 
quick with child, and by a potion or otherwise designedly kills 
it in her womb ; or, if anyone else gives it to her, or beats her 
with a like design, whereby the child dies in her body, and she is 
delivered of a dead child, it is treated in law as if actually bom. 

An infant in ventre sam^re (in the mother's womb) is supposed 
in law to be bom for many purposes. It fakes land by descent. 
It may have a guardian assigned to it ; and it is enabled to have 
an estate limited to its use, and to take afterwards by such 
limitation, as if it were then actually bom. 

A man's limbs are also the gift of the Creator, to enable 
him to protect himself from external injuries in a state of nature ; 
and a man's life and limbs are held of such value by our law, 
that it pardons even homicide if c(»nmitted se defendendo, or in 
order to preserve them ; for whatever is done by a man to save 
either life or member, is looked upon as done upon the highest 
necessity and compidsion. If a man, through fear of death or 
mayhem, is prevailed upon to execute a deed, or do any other 
legal act, this may afterwards be avoided, if forced upon him by 
a well-grounded apprehension of losing his life, or even his limbs, 
in case of his non-compliance. 

The law not only regards life and member, and protects every 
man in the enjoyment of them, but also furnishes him with every- 
thing necessary for their support ; for there is no man so indi- 
gent or wretched but he may demand a supply su£Scient for aU 
the necessities of life from the more opulent part of the com^ 
mimity, by means of the several statutes enacted for the relief of 
the poor.* 

Besides limbs and members that may be necessary to a man in 
order to defend himself or annoy his enemy, a man is entitled 

* S«e Qyerseers of the Pooe, p. 81. 
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by ihe same natural >i|^ to aecmntj from corporal insidta or 
injuries, whether by menaces, assaults, beating, and wwmding. 
The preservation of health from such practices as may prejudice 
or annoy it, is his absolnte right, also the secori^ of his 
icpntation or good name from slander. 



^»>^^A^^^^^^^^^^rf^V%^/%^/W^^^<^/ V %<WV 



IL Next to penomal teeurUy the law of England regards, as- 
serts, and preserves ihe personal liberty oi indrridnals. This 
personal liberty consisto in the power of locomotion, of changing 
sitoation, or moving one's person to whatsoever place one's own 
inclination may direct, without imprisonment or restraint, unless 
by due couiBe of law. The language of the €keat Charter is, 
'* that no freeman shall be taken or imprisoned but by the lawful 
judgment of his equals, or by the law of llie land ;" and subse- 
quent statates expressly direct that no man shall be taken or 
imprisoned by suggestion, ot petition to the King or his 
Council, unless it be by legal indictment, or by the pro- 
cess of the common law.* To make imprisonment lawful, it 
must be either by process from the courts of judicature, or by 
warrant from some l^al officer having authority to commit to 
prison, which warrant must be in writing under the hand and 
seal of the magistrate, with the cause of the commitment, ex- 
pressed, in order to be examined, if necesKUT-, upon a habeas 
carpus. By 16 CarL L, e« 10, if any person be restrained of his 
fiber^ by order or decree of any illegal court, or by command 
of the king's majesty in person, or by warrant of the council 
board, or of any of the privy council, he shall, upon demand of 
his counsel, have a writ of habeas corpus to bring his body before 
the Court of King's Bench or Common Pleas, who shidl deter- 
mine whether the cause of his commitinent be just, and 
thereupon do as to justice shall appertain ; and, by the Habeas 
Ccnrpus Act,t the methods of obtaining this writ are so plainly 
pointed out and enforced, that so long as this statute remains 
unimpeached, no siU>ject in England can be long detained in 

• VK^taauA only, nlMn iStte State b fat cUmger, csn raspend fhe ScAeat Oorpia 
J«r for ft diort and linited tlmt^ to eoaUefhe Grown to imprisoo Bo^^ 
irtthoot the poBBibllity of fheir obtalniiig their discharge daring fhat period t^ uij 
Inieiferenoe of fhe oonrtB of law. 

t a Om H, e. 2, eommoiilyeaiM flw Baheas Corpus Act. 
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priflon, exoept in those eases in whieli the law.zeqmres and 
jnstiifies soch detainer. 

UL The third dbMcluU right inherent in eyery Ihigliflhman is that 
of property^ which consists in the freense, enjoyment, and disposal 
of all his acquisitions, without any control or diminution, save only 
by the laws of the land. *The laws of England are, in point of 
justice, ertremely watchful in ascertaining and protecting this 
right. Upon this principle the Great Charter has declared that 
no freeman shall be depriyed or diyested of his freehold, or of his 
liberties or free customs, but by the judgment of his peers, or by 
the law of the land. So great is the regard of the law for priyate 
property that it will not authorize the least yiolation of it. £yery 
inyasion of priyate property, be it eyer so minute, is a trespass. 
If, for instance, a new road or line of railway were proposed to 
be made through the grounds of a priyate person, which might 
be for the benefit of the public, the law wiU not allow the road 
or line of railway to be made without the consent of the owner 
of the land. In this and similar cases the Legislature alone can 
and does interpose, and it compels the indiyidual to acquiesce ; but 
in doing so, it giyes the owner of the property an indemnifica- 
tion and equiyalent for the injury thereby sustained. 

Another right which appertains to eyery Englishman, is 
the right to apply to the courts of justice for redress of 
injuries ; for since the law in England is the supreme arbiter of 
every man's /t/e, liberty^ and property^ courts of justice must at 
all prescribed times be open and available to the subject, and 
the law must be duly administered therein ; and if there should 
happen any uncommon injury or infringement of rights which 
the ordinary course of law is too defective to reach, there still 
remains a further right appertaining to every individual, namely, 
that of petitioning the Sovereign or either House of Parliament 
for the redress of grievances. 



Such rights and liberties belong to every Englishman ; they are 
his birthright, and they give him the power to do anything that 
a good man would desire to do, and only restrain him from ddng 
that which would be pernicious to himself or his fellow-citizens. 



CHAPTER Vn. 



FAEUAXENT. 

¥e are next to treat of the rights sMdufies of persons, as 
they are members of sooiety and stand in yarious relations to 
eaoh other, whioh relations are either public or private. 
HiBb^ then, let ns examine those that are public 

State the most nnivensal pablic relation hy which men are 
connected together, and explain the relationship. 

The most tmiTersal relation by which men are connected 
18 that of gOTemment — ^the governors and the goyemed ; or in 
other words, magistrates and people. Of magistrates, in our 
constitution, one is supreme^ in whom the sovereign power of the 
State resides; others are subordinate, deriving their authority 
from the supreme magistrate, accountable to him for their con- 
duct, and acting in an inferior secondary sphere. 

In all tyrannical governments the supreme magistracy, or the 
tight both of making and enforcing laws, is vested in one and the 
same man, or in one and the same body of men ; and whenever 
these two powers are united together, there can be no public 
liberty. The magistrate may enact tyrannical laws and execute 
them in a tyrannical manner, since he possesses, in quality of 
dispenser of justice, aU the power which he as legislator thhiks 
proper to give himself ; but when the legislative and executive 
authority are in distinct hands, the former will take care not to 
entrust the latter with so large a power as may tend to the aub- 
yendon of its own independence, and therewith of the liberty of 
the subject. With us, therefore, in England, this supreme power 
is divided into two branches; the one legislative, that is, the 
Parliament, consisting of King, Lords, and Commons the other 
executive, consisting of the Sovereign alone. 
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Give a tarief onfUne of Parliament, its Origm, and its Con- 
stituent Farts. 

Tlie origin or first institution of Parliaments is one of those 
matters which lie so far hidden in the dark ages of antiquity 
that the tracing it out is a thing equally difficult and uncertain. 
The word Parliament is comparatiyelj of modem date, and 
was first applied to general assemblies of the States under 
Louis Vn., in France, about the middle of the twelfth century. 
In England this General Council has been held immemorially 
under the seyeral names of ndcheL-synolh^ or great council ; tnid^/- 
gemoUf or great meeting ; and more frequently, tcUena-gemote^ or 
the meeting of wise men. It was also styled in Latin, commune 
consiUtan regni — magnum concilium regis — curia magna — convemtus 
magmbm velproeerum^-<ud3agenerali,,?^dn<metin^eomm«mla, 
Regni AngUts.* 

As to tiie manner and time of aasembHng, the Parliament is 
regularly to be summoned by the Sovereign's writ ot letter, issued 
out of Chancery not less than thirty-five days before it begins 
to sit. 

The constituent parts of a Parliament are the King or Queen 
flatting there in the royal political capacity ; the Lords Spiritual 
aipd Temporal, who sit in one House ; and the Commons, who 
i^t by themselves in another ; and these three Estates form the 
great corporation or body politic of the kingdom^ of which the 
Crown is said to be caputy priucipium^ et finis. The eonsMit 
of all three is required to make any new law that shall bind the 
subject. 

The Cbown cannot of itself make laws or inaugurate alteratipoa 
in the present established laws ; but it may approve or disapprove 
of the odteratiohs suggested and consented to by the two Hoiises. 
The Crown has not any power of doing wrong, but merely o( 
preventing wrong from being done. In the Legislatmre the people 
9ie a check upon the nobility, and the nobility a check upon tbe 
people^ whilst the Sovereign is a check upon both^ and may pr^ 
lerve t^e executive power from encroachments. 

The Lords S?XBrn7AX consist of two archbishops and twenty^ 
{our bishops for England and Wales. Though the lords spiritual 

• 8^ HaIIam*B **]fiddle Ages,*' for the oommenoeaieii of the BepiesentatiTe 
SyBtom hi England, &q. 
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are, in the eje of the law, a diatmct estate from the lords tem- 
poral, they are usually blended together nnder the one name of 
*'the Lords,'' they intermix in their votes, and a majority of 
votes so intermixed decides the specific question before the House. 
The LoBDS Tbbiforal consist exdusively of the Peers of the 
reahn, by whatever title of nobility distinguished— dukes, mar* 
quises, earls, viscounts, or barons. Some sit in the House or 
Lords by descent, some by creation, others by election, as do tho 
sixteen peers who represent the body of the Scottish nobility, who 
are elected for one Parliament only, and the twenty-eight repre- 
sentative Irish peers, who are elected for life. The number of 
Peers in the United Kingdom is indefinite, may be increased at 
will by the power of the Crown, and is by new creations graduallj 
Increasmg. 

The Commonalty are divided into two classes, those who 
have and those who have not the elective franchise. 

The counties are represented in the Housb of Commons hj 
knights (called Knights of the Shire), duly elected by the pro- 
prietors and occupiers of land; the cities and boroughs hj 
burgesBe% chosen by the supposed trading interests of the nation. 

The Universities of Oxford, Cambridge, and London are 
represented by persons chosen by their respective graduates; 
and the four Universities of Scotland and that of Dublin are also 
duly represented in the House of Commons. 

The Sovereign, the Lords Spiitual and Temporal, and the 
Commons, who have uncontrollable authority in the making, 
confirming, enlarging, restraining, abrogating, repealing, and re- 
viving laws, are the constituent parts of a Parliament, and all 
mischiefs and grievances, operations, and remedies, that transcend 
the ordinary course of the laws, are within the reach of this higk 
tribunaL 

Gm a brief ExpTanatioii of the method of UaJoDg La^ms* 

The Speaker of the House of Lords, whose office it is to preside 
there, is the Lord Chancellor; the Speaker of the House at 
Commons is chosen by the House, but must be approved of. b^ 
the Sovereign. 

Li the House of Commons the Speaker never yotes, except 

D 2 



62 BLACKSTOKE XGOKOMIZED. 

when the numbers are eqnal, and in such case his vote deter* 
mines the majority ; but the Speaker of the House of Lords has 
his vote counted with the votes of the Peers, and when there is 
an equality of votes the rule is that the negative opinion prevails. 

The mode of introducing and passing Bills into Statutes is 
almost the same in each House of Parliament ; but the exclusive 
right of the House of Commons to grant supplies and impose 
pecuniary charges on the people, accounts for tiie vastly greater 
proportion of bills being originated in that House. 

A bill is brought in by a member upon motion made to the 
House for leave to bring it in. The bUl is read three times at 
specific intervals before it can pass. After it has been read a 
first time, it is ordered to be printed. On the second reading, 
the principle and policy of the proposed enactment are discussed ; 
and if opposed, it is then determined by the majority of votes 
whether it shall be proceeded with any further. 

After the second reading of the bill it is referred to a com- 
mittee, which is either selected by the House in matters of a private 
nature, or else, upon a bill of a public character, when the House 
resolves itself into a Committee of the whole House. A Committee 
of the whole Houae is composed of every member ; and to form 
it the Speaker vacates the chair (another member being appointed 
chairman), but he may sit and debate as a private member. In these 
committees the bill is debated clause by clause, amendments 
made, the blanks fiUed up, and sometimes the bill is entirely re- 
modelled. After it has gone through the committee, the chair- 
man reports it to the House with such amendments as the 
committee have made ; and it is subsequently read a third time. 
The Speaker then puts the question, whether the bill shall pass. 
If this is agreed to, the title to it is then settled. After this it 
is sent to the Lords for their concurrence. It there passes 
through the same forms as in the House of Commons [except 
engrossing, which is previously done], and if rejected, no more 
notice is taken ; and the matter passes sub silentiOf to prevent 
unbecoming altercations.. If it is agreed to, the Lords send a 
message to the other House that they have agreed to the bill ; 
andf if they have made no amendment on it, the bill remains 
with the Lords ; but if any amendments are made, such amend- 
ments are sent down with the bill to receive the concurrence of 
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the Gammons. If the Commons disagree to the amendments, a 
conference osoallj follows between members deputed from each 
House; who, for the most part, settle and adjnst the differ- 
toce ; bat if both Houses remain inflexible, the bill is lost. 

The Boyal aiibent to bills may be given in person, when the 
Queen comes to the House of Peers with crown and rojal robes. 
Sending for the Commons to the bar, the titles of all the bills that 
haye passed both Houses are read, and the Queen's answer is 
declared by the clerk of the Parliament in Norman-French. If 
the Queen consents to a public bill, the clerk usoaUj declares, 
** La Begne It vetcT,*' *' The Queen wills it so to be ;*' if to a private 
Inll, «« SoUfait comme U est dtdrd;' " Be it as it is desired.'* If 
the Queen refuses her assent, it is in the gentle language of 
*^La Regne s'avisera,''^ "The Queen will advise upon it.*' When 
a bill of supply is passed, it is carried up and presented to 
the Queen by the Speaker of the House of Common^ and the 
Boyal assent is thus expressed, ^^La Regne remercie ses loyal 
subjects, accepte lew henevolence, et ainsi le veu/," **The Queen 
thanks her loyal subjects, accepts their benevolence, and wills 
it so to be." 

The Royal assent to bills is, however, usually given by com* 
mismoners appointed by a Royal Commission directed to three 
or more Peers for that purpose, and the same formalities of 
assent are made by the chief commissioner. 

An Act of Parliament thus made is the exercise of the 
highest authority that this kingdom acknowledges upon 
earth. It binds every subject in the land, and the domi- 
nions thereunto belonging ; nay, even the Sovereign her- 
self, if particularly named therein. It cannot be altered, 
amended, dispensed with, suspended, or repealed, but in 
the same forms and by the same authority of Parliament; 
for it is a maxim in law, that it requires the same strength to 
dissolve as to create an obligation. It requires no formal promul- 
gation to give it the force of law ; it is printed by the Queen's 
printer by virtue of his office, and copies at a small charge are 
sold to the public* 

[* NOTX«— STUDlins desiroos of ezainining any partioalar Statute referred to in 
" Blaokbtonb Eoonomizsd " may procure the same at a trifling cost from Messrs. 
Eyre and Spottiswoode, East Harding Street, E.O.] 
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Xsiilam the modes of A^'oonung, FrorogoiBg, and DiSBolv 

JTi g Farlianieiiti 

An Abjoxtenment is the oontiniiance of the SeBsion from one 
day to another, and this is done by the authority of each Hoose.. 

A Pbobooation is the oontiniiation of the Parliament from one 
session to another, as an adjounmient is a continuation oi the 
session from day to day. 

A DissoLimox is the ciYil death of the Fsriiament, which 
lDay.be effected in two ways : — ^1. By the Sovereign's will expressed 
siiher in person or by proclamation. ^2. By efflvx eftime. 

Bj stai 6 Wm. & Mary, o. 22, the duration of a Parliament 
was three years ; but by stat 1 Geo. L, stat 2, c. 38, known as 
the Sipiermial Act, seven years is the fixed period, if not sooner 
dissolved by the BoyaL prerogative. 
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WbAt are the Qualifications and Bisqnalfficatianfi for 
serving in the Oomznonfi House of Parliament? 

The property qualification of members of the House of Com- 
mons is abolished by 21 & 22 Yict., c. 26. 

Any person may now be elected a Member of the House of 
C!ommons except the following, who are either disqualified by the 
law and custom of Parliament, or i^on the statute law : — An alien 
bom, or natnralised-^an idiot, or lunatic, if incurable-^a person 
attainted of treason or convicted of felony — a pear of the realm 
of Scotland, or a representative peer of Ireland — a judge of a 
superior court in England [except the Master of the RoUs}^ or of the 
Court of Admiralty, or in bankruptcy, or of a county court. The 
following officers are likewise disqualified : — a metropolitan police 
magistrate — a recorder for the borough for which he is ap- 
pointed — a revising barrister* [for eighteen months from 
appointment] — a judge of Scotland or Ireland — any one 
ordained to the office of priest or deacon of the Church of Eng- 
land — a minister of the Church of Scotland — or any one in holy 
orders of the Church of Rome. No Government contractor nor 
any person having a pension under the Crown during pleasure or 
for any term of years is qualified ; nor is any person holding an 
office under the Crown created since 1705. 

* Bee 6 Vict., c. 18, b. 28, by which no harrister so appointed Bhall for eighteen 
months from the time of his appointment he eligible to tierye in Farliament. The 
duty of a reviBing barrister is to reviee the list of votere for members of Parlia- 
ment If the decision is disputed, the Ootirt of Common Pleas decides the point. 
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LmoTstioiis on the aboye rale have, howeyer, been made by 
Buccessiye statnteft, with a yiew to tiie reqiiirementa of the 
Goyemment and the conduct of the public seryioe. 

How Are Feraons now Elected to be Members of the Home 

of GommotiBt 

The recent Act of Parliament known aa the Ballot Act, 1872^* 
has caused a material change in the mode of electing members of 
the House of Commons. Instead of the practice which existed for 
Upwards of 800 years of open yoting, the BnUot is now introduced. 
It fs a temporary measure, which expires in the year 1880 ; but If 
tiie beneficial effects which are expected — (that is, to render oor" 
iHption, inHmidation, personation, &c., iniprobable)^«re realized, 
the new Ballot Act will, no doubt, be made a permanent measure^ 

By the new Act, candidates to serye in Parliament for a coilnty 
or borough shall be nominated in writing, subscribed by two re<^ 
gistered electors, as proposer and seconder, and by eight other 
registered electors of the same county or borough, and deliyered to 
the returning officer by the candidate, or bis proposer or seconder. 

A candidate may withdraw from his candidature during the 
time appointed for the election, but not afterwards. 

Any ballot paper which has not on its back the official maric^ 
or on which anything is written or marked by which the yoter 
can be identificNl, is yoid. 

Eyery person who forges, or fraudulently defaces, or frauda- 
lently destroys any nomination paper, or deliyers to the returning 
officer any nomination paper knowing the same to be forged ; or 
destroys, takes, opens, or otherwise interferes with any ballot-box 
or packet of ballot papers then in use for the purposes of the eleo* 
tion, shall be gmlty of a misdemeanor, and be liable, if he is a 
returning officer, or an officer or clerk in attendance at the polling 
station, to imprisonment for any term not exceeding two years 
with or without hard labour ; and if he is any other person, to 
imprisonment for any term not exceeding six months, with or 
without hard labour. 

By 31 & 32 Vict., c. 125 (an Act for tiie preyention of Corrupt 
Practices at Parliamentary Elections), it is enacted that where it 
is proyed that bribery has been committed by, or with the know- 
ledge and consent of, any candidate at an election, such election 
shall be yoid, and the candidate shall be incapable of being 

* 85 & 86 Vict, c. 83, an Act to amend the law relating to procedare at 
Parliamentary and Municipal elections. 
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elected to tit in tlie House of Commons for seven years, or of 
holding any judicial or municipal of^cp during that term. 

The poll at any contested munic^al election shall, so far aa 
droumstances admit, be conducted in the manner in which the 
poll is by this Act directed to be conducted at a contested 
Parliamentaiy election ; but if not contested, the election shall be 
oondneted in the liame manner as if the Act had not passed.* 

What are the QualificatioDa of the Electont 

In boroughs occupation of a house or warehouse gives the 
tight of voting. The occupation must be as sole owner or tenant 
only, and the claimant must have been rated, and have paid the 
rates for the space of twelve months from the preceding last day 
of July in any year, and must be of full age and legal capacity. 

The Reform Act of 1867t creates the lodger-voters as follows: 
—.(< Every man shall in and after the year 1868 be entitled to be 
regjitered as a voter who is of full age and not subject to any 
incapacity, who has occupied as sole tenant for the twelve months 
preceding the last day of July, in any year, the same lodgings,, 
being part of one and the same dwelling-house, and of a dear 
value of iSlO and upwards." As previously, freemen, or burgesses 
by servitude, freemen and liverymen of London by birth, servi- 
tude, or purchase, have the right of voting. 

Voters for counties comprise the 40s. freeholders persons 

possesnng a freehold estate for life or lives of 40s., but under £5, 
who, if they do not actually occupy the premises which qualify 
them, must either have possessed the estate before June 7, 
1882, or must have acquired it by marriage-settlement, devise, or 

by virtue of some benefit or office Persons possessing an 

estate for life or lives of tenure (copyhold, for instance), of 

the annual value of £5 Lessees and their assignees-for a term 

originally created for not less than sixty years of the annual 
value of £5 ; or for a term not less than twenty years of the 

annual value of £50 Sub-lessees of these persons are also 

entitled to the franchise, if they actually occupy the premises in 
question Also, the occupiers of lands rented at £12 per annum. 

At a contested election for a county or borough returning three 
members, no person shall vote for more than two candidates ; and in 
London, which returns four members, only three votes are allowed. 

* The perioni of members are free from arrest or imprisonment in civil actions, 
bnt their property is as liable to all legal claims as that of any private individnaL 

t 80 a 81 Vict., 0. 103, an Act farther to amend the lavn relating to the 
representation of the people in England and Wales. 
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THE SOTEKEIGfN AND TEE KATUEE OE THE 
BOTBEEI&B'S TTFEE. 

The supreme Exeoutiye power of the kingdom is vested hy 
our laws in a single person, the Eing or Queen; for it 
matters not to whioh sex the orown descends, and the person 
entitled to it is immediately invested with all the ensigns, 
lights, and prerogatives of Sovereign power. Let us, there- 
fore, in this chapter investigate the Sovereign's right of 
suooession, and inquire into thQ Eoyal right firom the days of 
Egbert, the first sole monarch of the kingdom, to our present 
gracious Sovereign, Queen Victoria. 
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£]q)Iain the Sovereign's Bight of Succession. 

The grand fundamental maxim upon which the/u^ coronte, or 
right of succefision to the Throne of these kingdoms depends, is 
this : — That the Crown is, by common law and constitutional cus- 
tom hereditary, and this in a manner peculiar to itself ; but that 
the right of inheritance may, from time to time, be changed or 
limited by Act of Parliament, under which limitations the Crown 
atill continnes hereditary. 

The hereditary right which the laws of England acknowledge 
owes its origin to the founders of our Constitution, and to them 
only ; for it has no relation to, nor does it depend upon, the civil 
laws of the Jews, the Greeks, the Homans, nor upon any other 
nation. The founders of our English Monarchy might, perhaps, if 
they had thought proper, have made it an elective monarchy; 
but they rather chose to establish originally a succession by 
inheritance, which has been acquiesced in by general consent, 
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and ripened by degrees into common law, being the very 
same title that eyery priyate man has to his own estate. Lands 
are not natmrally descendible, any more than thrones ; but the 
law has thought proper, for the benefit and peace of the public, 
to establish hereditary soocesfflon in the one as well as the other. 
An hereditary succession to the Crown is therefore now estab- 
lished in this and most other countries, in order to prerent the 
periodical bloodshed and misery — ^which the history of ancient 
Imperial Rome and the more modem experience of Poland and 
elsewhere show — are the consequences of electiye kingdoms. 

It is true, this succession, through fraud or force, or sometimes 
through necessity, when in hostile times the Crown descended on 
a minor or the like, has been yery frequently suspoided, but ii 
has generally at last returned into the old hereditary diannel, 
though sometimes a very considerable period has interreied. 
And, eyen in those instances where the succession has been yio- 
lated, the Crown has eyer been looked upon as hereditaiy in the 
wearer of it ; of which fact the usurpers themselves were so sensible 
that Hiey , for the most part, endeay cured to establish some feeble 
show of a title by descent in order to amuse the people, while they 
gained the possession of the kingdom ; and, when possession was 
once gained, they considered it as the purchase or acquisition of 
a new estate of inheritance^ and transmitted, or endeayoured to 
transmit it, to their own posterity, by a kind of hereditary right 
of usurpation. 

Give a brief History of the Succession of the Groi;m from 
KiTig Egbert to Queen Victoria. 

King Egbert, about the year 800, found himself in possession 
of the throne of the West Saxons, by a long and undisturbed 
descent from his ancestors of aboye three hundred years ; and 
from Egbert to the death of Edmund Ironside, a period of aboye 
two hundred years, the Crown descended regularly through a 
succession of fifteen princes without any deviation or interruption, 
save only that the sons of King Ethelwulf succeeded to each 
other without regard to the children of the elder branches, 
according to the rule of succession prescribed by their father, and 
confirmed by the Witena-gemote, in the heat of the Danish 
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inyasiozifl ; and also that King Edred, thennde of Edwj, mounted 
the throne for about nine years in the right of his nephew, a 
minor, the times being very troublesome and dangerous. But 
this was with a liew to preserve, and not to destroy the aoo- 
cession, and accordingly Edwy succeeded him. 

King Edmund Ironside was obliged by the hostile irraptiQn of 
the Danes, at first to divide his kingdom with Canute, King of 
Denmark; and Canute, after his death, seized the whole of it| 
Edmund's sons being driven into foreign countries. Here the 
■uocession was suspended by actual force, and after three reigns, 
upon the death of Hardikanute, the ancient line was restored in 
the person of Edward the Confessor. 

On his decease without issue, Harold IL usurped the thronay 
and almost at the same time came the Konnan invasion, when 
William the Conqueror succeeded by force, which transferred the 
Crown of England into a new family, and all the inherent proper* 
ties of the Crown were transferred with it. The Crown descended 
from him to his boda William IL, and afterwards to Henry L 
Stephen of Blois, grandson of William I., succeeded him ; and 
Henry, the second of that name, the heir of William the Conquerosii 
and lineally descended from Edmund Ironside, the last of the Saxon 
race, succeeded. Then followed Bichard L, who, dying childless, 
the right vested in his nephew, Arthur ; but John, the youngest 
son of King Henry, seized the throne, claiming the Crown by here* 
ditary right. Henry m., the son of John, succeeded, and from him 
to Bichard IL, a succession of six generations, the Crown descended 
in the true hereditary line. Upon Bichard IL's resignation of the 
Crown, he having no children, the right resulted to the issue 
of his grandfather, Edward HL Henry IV. succeeded by 
usurpation ; then the Crown descended to his son and grand* 
son, Henry V., and Henry VI., in the latter of whose reign the 
House of York asserted their dormant title, and after imbruing 
the kingdom in blood and confusion for seven years, the Crown 
at last was established in the person of Edward IV. 

Edward IV. left two sons and a daughter, the eldest of which 
sons, King Edward V., enjoyed the regal dignity for a very short 
time. He was deposed by Bichard UL, his unnatural imcle. 
The tyrannical reign of Bichard HI. gave occasion to Henry, 
Earl of Bichmond, to assert a title to the Crown, and after the 
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battle of Boswortli Field he aaBmned the regal dignity as Henxy 
VIL Soon after he married the undoubted heiress of the Con- 
queror, Elizabeth of York. Henry VILL, the issue of this 
marriage, succeeded to the Crown by clear indisputable here- 
ditary right, and transmitted it to Mb three children in successiye 
order ; but in his reign we at several times find the Parliament 
busy in regulating the succession to the kingdom. Ultimately, 
by stal 35 Henry VJXl., c. 1, the Crown was limited to Prince 
Edward by name (Edward VI.}, after that to the Lady Mary, 
and then to the Lady Elizabeth, and the heirs of their respective 
bodies. 

On the death of Queen Elizabeth, who sunriyed them, and died 
without issue, the line of Henry VJLll. became extinct. It 
therefore became necessary to recur to the other issue of Heniy 
Vn. by Elizabeth of York, his queen, whose eldest daughter 
Margaret, haying married James IV. of Scotland, King James 
YI. of Scotland and I. of England was indisputably the Hneal 
heir of the Conqueror ; and, what is still more remarkable, 
in his person also centred the right of the Saxon monarchs, 
which had been suspended from the Conquest till his accession. 
His unfortunate son Charles 1. succeeded; and after dire 
calamities, that lasted for twenty years, a solemn Parliamentary 
Conyention of the Estates restored the right heir of the Crown in 
the person of Charles n., son of Charles L 

At the end of the reign of Charles 11. the famous Bill of Exclu- 
sion was introduced. The purport of this bill was to set aside the 
King^B brother and presumptiye heir, the Duke of York, from the 
succession, on the ground of his being a Papist. The bill passed 
the House of Commons, but the Lords rejected it ; and the King 
1^ declared that it would neyer haye his consent. The bill 
therefore took no effect, and King James H. succeeded to the 
throne of his ancestors, and might haye enjoyed it during the 
remainder of his life, but for his own misconduct, which, with 
other concurring circumstances, brought on the Reyolution in 1688, 
and his consequent abdication. The abdication of James II. ended 
the old line of succession, which, from the Concj^uest, had lasted 
aboye six hundred years, and from the Union of the Heptarchy 
in King Egbert, ahnost nine hundred years. 

The Lords and Commons in a conyention thereupon determined 
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that there was a yacancy of the Throne, and proceeded to fill up 
that Tacancy in such manner as they judged most proper; 
and this was done by their Declaration of February 12, 
1688, in the following manner: — *^That William, and Mary, 
Prince and Princess of Orange, be, and be declared, King and 
Queen of England, to hold the Crown and the Royal dignity 
during their lives, and the life of the survivor of them ; and 
that the sole and full exercise of the regal power be only in, 
and executed by, the said Prince of Orange, in the names 
of the said Prince and Princess, during their joint lives ; and after 
their deceases the said Crown and Boyal dignity to be to the heirs 
of the body of the said Princess, and for default of such issue to 
the Princess Anne of Denmark and the heirs of her body, and 
£ar default of such issue to the heirs of the body of the said Prince 
of Orange.'* 

King William, Queen Mary, and Queen Anne ' did not 
take the Crown by hereditary right or descent^ but by way of 
donation or by purchasej as the lawyers call it, by which word 
<« purchase ^ they mean any method of acquiring an estate other- 
wise than by descent. 

The new settlement did not merely consist in excluding King 
James and the person pretending to be Prince of Wales, and then 
suffering the Crown to descend in the old hereditary channel — 
(for the usual course of descent was in some instances broken 
through)— -yet the Convention kept it before them, and paid a 
great, though not exclusive, regard to it. 

Towards the end of King William^s reign, when all hopes 
of any surviving isBue from any of these princes died with the 
Duke of Gbucester, the Eii^ and Parliament thought it 
necessary again to exert their power of limiting and ap- 
pointing the succession, in order to prevent another vacancy 
to the Throne, which must have ensued upon their deaths, as 
no farther provision was made at the Revolution than for the 
issue of Queen Mary, Queen Anne, and King William. The 
Parliament had previously, by 1 Wm. & Mary, stat 2, 
c. 2, enacted that every person who should be reconciled to, 
or hold communion with, the See of Rome, or profess the 
Popish religion, or marry a Papist, should be excluded and 
for ever incapable to inherit, possess, or enjoy the Crown ; and 
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that in such case tlie.people shonld be absolyed from their allegi- 
ance, and the Crown should descend to such persons, being Pro- 
testants, as would hare inherited the same, in case the person a> 
reconciled, holding communion, professing, or marrying were 
naturally dead. To act, therefore, consistently with themselTes, 
and at the same time render as much regard to the old hereditary 
fine as their former resolutions would admit, they turned their 
attention to the Princess Sophia, Electress and Duchess-Dowager 
of HanoTer, the most accomplished princess of her age ; for, upon 
the impending extinction of the Protestant posterity of Charles L, 
the old law of regal descent directed them to recur to the de- 
scendants of James I. ; and the Princess Sophia, the youngest 
daughter of Elizabeth, Queen of Bohemia, and the daughter oi 
James I., was the nearest of the ancient blood royal who was not 
incapacitated by professing the Popish religion. On her, thereforei 
and the heirs of her body, being Protestants, the Crown, expectant 
on the death of King William and Queoi Anne without issue, 
was settled by stat. 12 & 13 Wm. HL, c. 2 ; and at the same 
time it was enacted that whosoever should hereafter come ta the 
possession of the Crown should join in the communion of the 
Church of England as by law established. 

The Princess Sophia dying before Queen Anne, the inheritance 
thus limited descended on her son and heir. King George I., 
and having on the death of the Queen taken effect in his person, 
from him it descended to Greorge IL, and from ban to his grand- 
son and heir, George III. From George m. the Crown descended to 
his eldest son, George IV., who, dying without leaving issue, was 
succeeded by William IV., the third son of George m. ; the 
second son, Frederick Augustus, Duke of York, having previously' 
died without lawful issue. On the death of William IV., the 
Crown descended to the only child of Edward Duke of Eent^ 
fourth son of Greorge m., our present gracious Sovereign, Queen 
Victoria. 
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!ISB aUEM AND THE E07AL EAIQLT. 

Let JiB now direct oar attention to the SoTereigiL and the 
Hemhers of the Koyal {"amily, in the order which seema 
natural and proper; then to the consideration of the diTors 
Gonncils of the SoToreign who assist her in the discharge 
of her duties, the maintenance of her dignity, and the 
execution of her prerogative. 
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Give a brief Deseri^^tion of the Qneen and the Bpyal 
Family, and state the Duties of the SovereigiL 

The Qaeeon of England h either queen-regent^ queen-consort^ or 
queen-dowager. The queen-regent, regnant^ or sovereign, is she who 
holds the Crown in her own right, as the first Qneen Mary, Queen 
Elizabeth, Queen Anne, and Queen Yictoria ; and such a one has 
the same powers, prerogatiyes, rights, dignities, and duties as 
long would hare. 

The principal duty of the Crown is to govern the 
people according to law; and this is not only consonant 
to the principles of liberty, reason, and of society, but has 
always been esteemed an express part of the common law of 
England, even when prerogative was at the highest. ''The 
Eing," says Bracton, who wrote under Henry in., " ought not 
to be subject to man, but to God and to the law ; for the law 
maketh the King, and he is not truly King where wUl rules, 
and not the law;" and Fortescue, two centuries later, lays 
it down as a principle ''that the King of England must rule 
his people according to the decrees of the laws thereof inasmuch 
that he is bouAd by an oaJbh at his coronation to the observance 
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and keeping of his own laws." Stat. 12 & 13 Wm. m., c. 2, 
also declares that the laws of England are the birthright of the 
people thereof; and all the kings and queens who shall ascend 
the throne of this realm onght to administer the government of 
the same according to the said laws, and all their ofEcers and 
ministers onght to serve them respectively according to the same ; 
and, therefore, all the laws and statutes of this realm, for secur- 
ing the established religion, and the rights and liberties of the 
people thereof, and all other laws and statutes of the same now 
in force, are ratified and confirmed accordingly. 

Besides the attribute of sovereignty, the law also ascribes to 
the Queen in her political capacity absolute perfection ; for the Sove- 
reign is not only incapable of doing wrong, but even of (kinking 
wrong, which ancient and fundamental maxim is not to be under- 
stood as if everything transacted by the Government was just 
and lawful, but means two things. First, that whatever is 
exceptionable in the conduct of public affairs, is not to be 
imputed to the Sovereign, nor is she answerable for it personally 
to the people ; for that would totally destroy that constitutional 
independence of the Crown which is necessary for the balance of 
power in our free and active and ocmpoimded Constitution ; and, 
secondly, it means that the prerogative of the Crown extends not 
to do any injury ; it is created for the benefit of the people, and 
therefore cannot be exerted to their prejudice. 

The law also determines that on the part of the Sovereign there 
can be no negligence, or laches. Nullum tempus occurrit regi has 
been the standing maxim ; for the law intends that the Crown is 
always busied for the public good. In the eye of the law the 
Sovereign is always present in all the courts ; the judges are the 
mirrors by which the Sovereign's image is reflected. The Sovereign 
is the f oimtain of justice, of honour, of office, and of priyilege— the 
arbiter of commerce, the head of the Church, and the dernier 
ressort in all eccledastical causes. 

The husband of a Queen Regent is her subject, and may be 
guilty of hieh treason against her. 

The Queen Consort, or wife of the reigning king, is a notable 
person enjoying peculiar privileges, exemptions, and pecuniary 
advantages. She can purchase land without the concoirence 
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^F her lard, and convey it; may grant leases, isuid do other 
acts of ownership. She is also capable of taking a grant 
from the King, which nd other wife can from her husband. 
She may likewise sue and be sued alone, without joining her hus- 
band ; in short, she is in all legal proceedings looked upon as Bifeme 
sole, and not as &feme covert — as a single, not as a married woman^ 
The common law established this to prevent the King being 
troubled with his wif e*s private affairs. 

A Queen Dowager is the widow of the ]png, and as such 
Enjoys most of the privileges belonging to her as Queen Consort ; 
but it is not high treason to conspire her death or to violate her 
chastity, because the succession to the Crown is not thereby 
endangered. Yet still, pro dignitate regalia no man can marry 
a Queen Dowager without special licence from the Crown, on pain 
of the forfeiture of his lands and goods. 

The Prince of Wales, or heir apparent to the Crown, and also his 
royal consort, and the Princess Boyal, or eldest daughter of the 
Queen, are likewise peculiarly regarded by the laws ; to compass 
or conspire the death of the former, or to violate the chastity of 
the latter, is high treason. The Prince of Wales is by inheritance 
Duke of Cornwall, and the payments to his Royal Highnesses use 
from the Duchy of Cornwall were, in the year ended Slst 
December, 1872, £62,348 16s. lid.* 

The rest of the Royal Family— the younger sons and daughters, 
and other branches of the Royal Family who are not in the 
immediate line of succession, were little further regarded by the 
ancient law than to give them a certain degree of precedence 
before all peers and public officers, as well ecclesiastical as tem- 
poraL In 1718, upon a question referred to all the Judges by 
King Greorge I., it was resolved by the opinion of ten against the 
other two that the education and care of all the Eing^s children, 
while minors, belonged of right to the Crown. And no Prince 
of the Blood can marry without the Sovereign's consent, unless 
he be twenty-five years old; nor even then, without twelve 
months' notice being given to the Privy Council. A marriage 

• 

* See Dachy of Cornwall Management Act, 26 A 27 Vict^ c. 49, an Act ^ving a 
power to sell and dispose of lands, parcel of the Dachy of Oomwall, to purchase 
other lands annexed thereto, and to regulate f atnre grants of leases, &c. See also 
^1 and 82 Vict, c. 35. 
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Iqiaia fhft Boyal FterogpAtiTe. aod spedfy ita partifialar 

0it0ut and X€0tEictioD8. 

^tii0 word *' prevogatiTo '* wensualljimdenrtaiid that special 
y r » em iBepce which the King hae over and abora all other 
persons in light of his regal dignii^^ 

The linulatbii of the SoTereign's prexog^tiTe is hj honmdB so 
eerfaMii> that it is impossible he should ever ezoeed thexa withont 
the oonsent of the people on the one hand; or without* on the 
otiier, a yiolation. of that original contract which sohsiets betweea 
1^ throne and the subject, which is one of the princixMil bnlwaxke 
ci civil Iiber47 ; or, in oth» words» of the British Constitation.; 
and the power of discussing and examining wifih deeeiK^ and 
respect the limits of the soTereign prerogatLye^ is one of the 
strongest proofe of that gennine freedom which is the boast of 
thie age and country. 

iPxerogatiTes. are either ddavct or moidentat. The dialect aire 
such positiTe substantial parts of the lojal character and 
anthority as are rooted in and spring from the Soyeereiga^s 
political person, as the right of sending ambassadors, of creating' 
peers, and of makiTig war or peace. But such prerogathres as ace 
ihoidenM bear always a relation to something else distinct from 
the Sovereign's parson, and are indeed only ezceptbns in £EivoQr 
of the Crown to those g^ieral roles that are estabhshed for the 
rest of the community; such as ** that the King can never be a 
joint-tenant ;" " that his debt shaJl be preferred before a debt to 
eoiy of his subjects.'* 

The law ascribes to the wearer of the Crown the attnbutfi» of 
sovereignty or pre-eminence. Besides the attribute of sovereignty, 
the law also imputes to the- Sovereign in his or her political 
capacity absolute perfection, as the '* King can do no wrong;" nor 
can laches be imputed to the Sovereign. The h»w also- ascribes 
to the Sovereign, in his political capacity, an absolute immor- 
tality. • Bex minqua/m moritu/r — ^the King never dies ; for imme- 
diately upon the decease of the reigning prince in his natural 
capacity, his kingship or imperial dignity by aQt of law, without 
any mt&rregivum, is vested at once in his heir, wha is eo instaTtie 
Mng to all intents and purposes. 
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It is tlie SoTereign's prerogative to make' treaties, leagneBt aa^^i 
alliances with foreign states and princes, and also to maJce war ' 
and peace ^ and whatever contracts he ^tigages in, no power in 
the kingdom, can legally delay, roBist» or annnL The Sovereign 
IB <d80 a coDstitaent part of the Bnpiema Ugiala«i7» power ; and. 
.as sach« has the prerogatLve of rejecting suqIh provisiona ini 
Parliament as he judges improper to pass. 

Whaii JB the amouzit of the Queen's "RmewaaB ? 

Before the Beroliition the Sovereign had the uncontrolled 
disposal of the revenues of the Crown^ both taxes and hereditary 
revenues, and whatever remained, after defraying the necessary 
expeoses of the Grovemment, was at his abaolute disposal for the 
znaantenance of his dignity and for prLvaiie purposes; but 
George in.,, soon after his aceeadon, spontaneoualy signified hia 
conseint that his own hereditary and' othec revenues might be sa 
disposed of as best to conduce to the utility and satisfaction of 
the pul^lic ; and having gjsaciously accepted the limited sum of 
£800,000 per annum for the support oi hia eivil list, the 
hueditary and other revenues were carried into and made 
a, part of the aggregate fund, whioh waa ehajsged with the 
payment of the whole annuity to the Crown of £800,000 ; but 
this being found insufficient, it was increased several times during 
hia reign^ Hereby the revenues themselves^ being put under the 
SMBaa care and managementi as the other branches of the public 
patrimony,. pKodnce more and are better collected than heretofore^ 
audi the public is still a gainer of neav £100,000 per annum by this 
disinterested conduct of his Majesty., ^nee this period, in lieu of 
the hereditary and other revenues of the. Crown, a fixed annual 
sum for the support of the Sovereign and the BoyaL household 
has been granted by Parliament at the commeoeement of a new 

The net yearly grant to her present Majesty is fixed at the 
sum of £385,000, whixsh iocludes the salaries of her Majesty's 
household and retired allowances, expenses, of hec Majesty's house- 
hold, Boyal bounty, alms, peosioi^ donations to distinguished in- 
dividuals,, and grants to charitable institations. Besides these, 
when the Income-Tax was imposed by stat. 5 & 6 Vict., c. 25, 
her Majesty graciously signified to Parliament that she wished 

E 2 
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her own income to be sabject to the tax impoaed npon her 
snbjects. 

The Sovereigna of En^and, from the aoceflsion of Hemy lY., 
have enjoyed the po8BeflBi<m of the Dnchy of Lancaster, as an 
inheritance separate from the Crown, and the rerenne from the 
duchy is now receiyed bj her Majesty.* In 1872 it amounted 
to Je40,000. 
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Specify the Oouncils beloogfng to the Sovereigii, and 
explain the Duties of a Piivy Goimcillor. 

The first of these is the High Court of Parliament, which we 
have already discussed. 

The Peers of the Realm, by their birth, are hereditary Coun- 
cillors of the Crown, and maybe summoned to impart their advice 
at all times in all matters of importance to the kingdom. The 
Judges are the Queen^s Coundllors in matters of law, but the 
principal Council belonging to the Queen is Jier Privy CounciL 

Privy Councillors are made by the Sovereign's nomination, 
without either patent or grant; and, on taking tJie necessary 
oaths, they become immediately Privy Councillors during the life 
of the Sovereign that chooses them, but subject to removal at her 
discretion. 

The duty of a Privy CoimcOlor appears, from the oath of office, to 

consist of seven functions. 1. To advise the Sovereign to the best 

of his wisdom and discretion. 2. To advise for the Sovereign's 

honour and the good of the public, without partialily. 8. To 

keep the Sovereign's counsel secret. 4. To avoid corruption. 

5. To help and strengthen the execution of what shall be 

there resolved. 6. To withstand all persons who would attempt 

the contrary. 7. To observe, keep, and do all that a good and 

true councillor ought to do to his sovereign. 

By certain members of the Privy Council — called the Cabinet — 
the government of the country and the general administration of 
afi^s are conducted, subject to the approval of the Sovereign. 
The Cabinet consists of the highest officers of the State. 1. The 
Pirst Lord of the Treasury, who in general is entrusted with the 
formation of the Ministry, and who is its premier and head. 

«Beelft2Vict,cl01,i.3. 
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2. The Lord Oliancellor. 3. The Chancellor of the Bxdie- 

quer, who is especiallj charged with the management of the 

national finances.-—^. The President of the ConndL 5, 

The Lord Privy SeaL 6. The Home Secretary, who exercises 

a general surveillance over the administration of the law, extends 
the Boyal prerogative of mercy in regard to convicted persons, . 

and likewise superintends the magistracy and police. 7. The 

Foreign Secretary, who has. exclusive charge of the interests of 
the British Empire abroad, and extends protection to subjects of » 
the Grown in foreign coimtries.— ^-8. The Secretary for the 
Colonies. ^9. The Secretary for War. ^10. The Secre- 
tary for India. 11. The First Lord of the Admiralty. 

^12. The President of the Board of Trade. ^13. The 

President of the Local Government Board. ^14. The Chief 

Secretary for Lreland. 15. The Yice-President of the Council 

on Education. 

The dissolution of the Privy Council depends upon the Sov&« 
reign's pleasure ; and he may, whenever he thinks proper, dis- 
charge any particular member; or he may discharge the whole 
Council and appoint another. By the common law the Coun- 
cil was dissolved ipso facto by the demise of the Xiftg, as 
deriving all its authority from the Crown; but by stat. 6 Anne, 
c. 7, it is enacted that the Privy Council shall continue for six 
months after the demise of the Sovereign, unless sooner deter- 
mined by the successor. 
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Who are the SubordiDate Magistrates under the Crowxi, 
and state shortly their Bights and Ihities. 

First, the Sheriff, who is an ojQGicer of veiy great antiquity. 
He is called in Latin, Vtce-Comes^ as being the deputy of the Earl 
or Comes f to whom the custody of the shire is said to have been 
committed at the first division of the kingdom into counties. 

The mode of appointment of sheriff of counties, whose term 
of office is annual, or d/wromte bene jptadtOf is by the judges pro- 
posing three persons to be reported, if approved of, to the 
Sovereign, who afterwards appoints one of them to be sheriff. 
His powers and duties are various.* Judidalhf he superintends 

« See8ft4Wm.IV.,c.99; and 80 * 31 Vict., e. 142. 
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the eSectiaa ef knigbtB of the dure, ooreiMra, amcL YQvieren» nail 
prodaims ontlafwiiee -and the Eke. As keeper of the peace hm 
may appfehend and oommit to pneoD. aU peraoBS breakxag iU 
and may bind them by recognizance to keep it He is boond to 
ezeonte process issamgoot of the snperior ooaits of jostio^^ 
aitifcend the jndges at the assizes — smmnon. and vefcnm jmies'-^ 
see the judgment of the ooort carried into execution — mmft 
levy aJl fines and forfeitnres, and seize and keep all waB&, 
wrecks, &c. 

For the exeontion of these Taraoos duties he has nnder himasi 
Tmder-sherifF, bailiffs, and gaolers, the imder-sheriff performing the 
chief fnnotioiis of the office. 

The OoBOKEB is also a 7ery ancient officer, called coronatar^ 
becanse he has principally to do with pleas of the Crown ^ and, 
in tiiis light, the Lord Chief Jnstice of the Qneen^s Bench is the 
principal coroner in the kingdom ; but there are coroners for every 
comity of England. The coroner is chosen for life by the free- 
holders of the comity, but is removable for incapacity, eztortieii, 
neglect, or misdemeanor. By 7 & 8 Yict,, c. 92, coroners 
may be appointed for districts within counties, and the manner 
of the election and the salaries to be allowed are presciibed by 
28 & 24 Vict., c. 116. 

The principal duties of a coroner are to inquire into the 
cause by which any person came to a violent or mmatoral 
death ; and this must be " super vision corporis,^ *' on view 
of the body;" for, if the body be not found, the coroner 
cannot sit, except by virtue of a cfpecial commission issued for 
that purpose. The coroner must also sit at the place where 
the death happened. A jury is empanelled from the neighbour- 
hood, over whom he is to preside, and if any one be found 
guilty of murder or homicide, the coroner commits the person 
to prison for further trial. By 7 Geo. 11., c. 64, all coroners 
on inquisition for manslaughter or murder are required, under 
penalty, to take the evidence in writing, and are empowered 
to bind witnesses by recognizance to appear at the trial. The 
22 Yict., c. 33, enables coroners to admit to bail persons charged 
with manslaughter. 

Justices of the Peace are officers deputed by the Crown to 
administer justice, and do right by way of judgment. The com- 
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tkm of tke pttoo, for peace ia the veiy end aad foimdation <tf«rsii 
society; and therefore, before the preaent coDstatutim^ jnstioeft 
^mta invented, liiere were peculiar officers appointed by the aam^ 
mem law for the xnaxnteittiice of the public peace. Theae jvatioes 
are nsnaiUy selected on Ihe recommendation of the Lord^Iieatenant 
of the county, and appcnnted by special commission of the Oowft 
under the Great Seal, the form of which was settled by all tho 
Judges in 1590. By this conunisaon they are a,ppointed, jointly 
and severally, to keep the peace, and any two or mc»re of them to 
iiM^xdre of and determine felonies and other misdemeanors. When 
any person named in the commission intends to act under it, ha 
sues out a writ of dedimtts potestatem, from the Clerk of the Grown 
in CSiancery, empowering oerUdn persons therein named to ad* 
ministar the tisnal oaths to ^^^^ pointed out by SI & 32 Yiot.^ 
c 72 ; which done, he is at liberty to act. These justices, with 
the exception of particular classes, act gratuitously, reoeiTiiig 
neither salary nor fees.* 

OoN'STABLSs are of three sorts^high conisrtablefl, petty con- 
stables, and special constables. Their general duty is to keep the 
Queen's peace in their several districts. Bigh constables are 
appcanted at Courts Leet, or by the provisions of stat. 7 & 8 
Vict, c. 8. The duties of petty constables are vevy much altered 
by recent statutes, by which a Police Force or County Constabu- 
lary is created.t 

Surveyors of the highways are constituted by various Acts of 
Parliament, and their duty consists in putting in execution 
a variety of laws for the repairs of the public highways. 
They may remove all annoyances in the highways, or give 
notice to the owner to remove them, and take measures as pre- 
scribed by Acts of Parliament for the sustentation and repaur of 
highways, &c. 

Overseers op the Poor. — ^Public officers created hj 
43 Eliz., c. 2, to provide for the poor by raising competent 
sums for the necessary relief of the • impotent, old, blind, and 

* See Justice of the Peace Act, 80 A 81 Viot, c. 115. 

t See 8 ft a Viet, e. OS. Ab to the ftppcAntaeftt of Special Oonetablea in oases of 
Aaergency, see 1 a 2 Wm. IV., o. 41; Poliee Ooonties and Boroughs Act, 19 a 20 
Vict., 0. 69 ; assaults on Oonstables, 24 & 25 Vict, c. 100, s. 88 ; High OoDStabl«i* 
Act, 32 & 88 Vict., O, 47. 
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BQch other, being poor, and not able to work ; and secondly, to 
proyide work for such as are able, and cannot otherwise 
get employment. Chnrchwaidens are by yirtae of their 
office overseers of the poor. By stat. 12 k 13 Yict., c. 103, 
the management of the poor is entrusted to a central autho- 
rity in London, called '^The Commissioners for Administering the 
Laws for the ReUef of the Poor in England,'* since caUed the 
Local GrOTemment Board,* who are empowered to issae general 
roles, subject to specified sapervision. By the Poor (aw Amend- 
ment Act, in connection with the new Act of 10 & 11 Vict., 
c. 109, the Commissioners are empowered, when they think it de- 
sirable, to direct that the relief of the poor in any parish shall be 
administered by a Board of Guardians, to be elected by the owners 
of property and ratepayers in such parish, in such manner as the 
Acts particularize ; and they are directed to appoint Inspectors, 
for the purpose of exercising a yisitorial power over workhouses, 
and of being present at meetings of guardians, or other local 
meetiugs held for the relief of the poor. 

By 12 & 13 Yict., c. 2, the Poor Law Board are em- 
powered to consolidate any number of parishes into one Union 
for the relief of the poor, when each parish has to elect one or 
more guardians, who act for the relief of the poor in the Union, 
subject to the rules of the Board. 



• See Local OcTarmnent Board Act, 1871, 84 ft 85 Vict., c. 70 ; and for proTiaion 
for giTing shelter to the casual poor at sight, tee 27 ft 28 Yict, o. 116 ; also 84 ft 86 
Vict., c 108. 



OHAPTEEX. 



THE EEOPEK 

EaTiiig treated of persons as they stand, in the pnhlio 
relations of magistrate, let ns now proceed to consider such 
persons as M. under the denomination of the people. 



Explain briefly the People— whether Aliens, Denizens, or 

Natives. 

The first and most obvious diyision of the people is into 
naturaUhom subjects and aUens, Natural-bom subjects are such 
as are bom within the dominions of the Crown of England; 
that is, within the legiance, or, as it is generally called, the alle- 
giance of the Sorereign ; and aliens are such as are bom out of it. 
AUegiance is the tie, or Ugamen^ which binds the subject to the 
SoTereign, in return for that protection which the Sovereign 
affords the subject. 

AUegiance is both expressed and implied, and is distinguished 
by the law into two sorts or species ; the one natural, the other 
local. Local allegiance is such as is due from an alien or stranger- 
bom, for so long tune as he continues within the dominion 
and protection of the Crown. Natural allegiance is such as is 
due from aU men bom within the dominions of the Crown 
immediately upon their birth. 

By the Naturalization Act, 33 Yict., c. 14, an Act to amend the 
law relating to the legal condition of aliens and British subjects, 
real and personal property of every description may be taken, 
acquired, held, and disposed of by an alien in the same manner in 
aU respects as by a natural-bom British subject ; and a titie to 
real and personal property of every description may. be derived 
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through, from, or in raccession to an alien, in the same manner 
in all respects as through, from, or in succession to a natural- 
bom British subject. 

An alien is not qualified for any Goyemment office, or for any 
municipal, parliamentary, or o&er franchise, and is not entitled 
to any right or privilege as a British subject, except such rights 
and priylLeges in respect of property, as are hereby expressly 
given. 

A married woman shall be deemed to be a subject of the State 
of which her husband is for the time being a subject 

Where the father— or the mother being a widow>-^9ai«btaaed 
a certificate of natnealigatian in the United Kingdom, «vei7 
child of such father or mother,' who during infancy has becoMe 
resident with such father or mother in any part of the United 
Kingdom, shall be deemed to be a naturalized British subject.* 

The Act abolishes the jury de medktaU Ungum, and «n «]iein is 
now triable in the same ^fv^^^^ ms if he were a natural-bom 
subject. 

Nemo potest exuere patriam is no longer a maxim of English 
law. By this Act, a natural-bom subject may, if of full age 
and not under any disability, make a declaration of alienage^, 
aa prescribed by the Act, and from and after the maldng df such 
declaration of alienage, such person shall cease to be a British 
subject, and be regarded as an alien ; but mere residence abroa 
for any length of time will not convert a Bi^tish subject into au 
alien. 






What is a Semzeoi? 

A denizen is an alien bom, but who has obtained, ex dona" 
tione regis, letters-patent to make him an English subject, a 
high and incommunicable branch of the Royal Prerogative. 
A denizen is in a kind of middle state between an alien and a 
natural-bom subject. These letters-patent gave to aiGens, amongst 
other privileges, that of holding lands by purchase or devise 
— a privilege now extended in an enlarged degree by the 
Naturalization Act to all aKens. This Act, however, does not 
' affect the granting of letters of denization by Her Majesty.* 



vnai hi a Jewt 

f^ut "who pitf 68866 J^adaism. Our treatment of '€b% J^0WB 
in «ar]y a^es leflectB littie creffit upon our Iramasiity; bat, as 
education progreBsed, a more liberal state of things lias been 
introdaced. Yarioixs ststxttes of Qaeen Victoria give the Jews 
x«lief as to municipal offices, and they remove disabilities in regard 
to r^igioos opinions, marnages, making declarations a quali- 
fication for office, and sitting in Parliament.* 

By B4 Tict., c 19, persons professing the Jeimh religion Bre 
exempted from penalties in respect of young persons and females 
professing the said religion working on Sundays. 



^^W%^/^S^B'V\^«/>A/S/^W\i^/WN»^WWW%A* 



Give a brief erplanatioii of that Body of the People called 

the Clergy. 

The Clergy comprehend all persons in Holy Orders and in ecde- 
siastioal offices, and are separate and set apart from the rest of the 
people, or laily. In order that they may attend more closely to the 
service of Almighty God, they have large privileges allowed them by 
our municipal laws. They cannot be compelled to serve in war, or 
on a jury ; nor can they be chosen to any secular office, such as 
members of Parliament, sheriffs, bailiffs, constables, or the like. 

The clergy are divided into various ranks and degrees, as 
archbishops, bishops, deans, canons, and prebendaries ; arch- 
deacons, rectoxs;, vicars, and curates. 

An Aachbishop is the chief of the clergy in his province, has 
supreme power under the Grown in all ecclesiastical causes, and 
it is his province to superintend the conduct of other bishops, his 
Buffiragans or assistants. He is elected by the chapter of his 
cathedral church, by virtue of a licence from the Crown called a 
eonge cPSUre, The selection is generally exercised by the govem- 
ment of the day. After election he sues to the Crown for an 
investitore of the temporaHties of the bishopric, which, as a matter 
of course, follows. The archbishops are said to be enth/roned 
when they are invested in the archbishopric, whereas bbhops are 
said to be mstaUed. England has two archbishops Canterbury 

* See 10« IlTiot, e. 58, Aod 19 A 30 Tiot^ iD.119, m to thetriBftVrlftges ; 21 ft 83 
Viot, 0. 48, attended by 28 ft 84 Vict, c. 68, fts to their dedlMationB as a qoallfloatioa 
for ofBoe; 21 ft 22 Vict, o. 49, admitting them to laAt in the Souse of Oommons; 
and the PromissoTy Oath Act, 81 ft 82 Yict^ c. 72. 
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and York. The ArcLbisliop of Canterbury is styled Primate of 
All England, and the Archbishop of York Primate of England. 

A Bishop is the chief of the deigy within a diocese* but is 
subordinate to the archbishop, to whom he is sworn to pay due 
obedience. The mode of his appointment is similar to that of 
qn archbishop. 

The Dean and Chapter are the council of the bishop, to 
assist him with their advice in affairs of religion, and also in the 
temponJ affairs of his See. Deaneries and prebends may become 
void, like a bishopric, by death, by deprivation, or by resignation 
to either the' Crown or the bishop. 

An Archdeacon has an ecclesiastical jurisdiction immediately 
subordinate to the bishop. He is usually appointed by the bishop 
himself, and hath a kind of episcopal authority, originally derived 
from the bishop, but now independent and distinct from his. 

Rural Deans are deputies of the bishop, planted all round his 
diocese, the better to inspect the conduct of the parochial clergy, 
to inquire into and report dilapidations, and to examine the candi- 
dates for confirmation ; and are armed, in minuter matters, with 
an inferior degree of judicial and coercive authority. 

A Parson — persona eccksix — ^is one that hath full posses- 
sion of all the rights of a parochial church ; has, during his life, 
the freehold in himself of the parsonage house, the glebe, the 
tithes, and various customary dues; but these are sometimes 
appropriated; that is to say, the benefice is perpetually annexed 
to some spiritual corporation, either sole or aggregate, and patron 
of the Hving, which the law esteems equally capable of providing 
for the service of the Church as any single private clergyman. 
Many appropriations, however, are now in the hands of lay per- 
sons, who are usually styled, by way of distinction, lay impi^pria' 
tors. In all appropriations there is generally a spiritual person 
attached to the church, under the name of Vicar, to whom the 
spiritual duty belongs ; and to whom a fixed stipend, out of the 
emoluments enjoyed by the appropriator, is assigned. 

A Curate is the lowest degree in the Churoh, being an 
ofElciating temporary, minister regularly employed by the spiritual 
rector or vicar, either to serve in his absence or as his assistant, 
and must be licensed by the bishop. By 1 & 2 Vict., c. 106^ 
numerous provisions are made as to the appointment and payment 
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of curates during an incumbency. Where an incumbent does not 
duly reside, the bishop is empowered to grant a satisfactory fixed 
salary to the curate out of the proceeds of the benefice. 

Chubchwardens are the guardians or keepers of the church, 
and representatiyes of the body of the parish. They are annually 
appointed in Easter week, sometimes by the minister, sometimes 
by the parish, and sometimes by both, as custom may direct, and 
are, by virtue of their office, overseers of the poor. 

Parish Clerks are regarded by the common law as persons 
who have freeholds in their offices; but by stat. 7 & 8 Yict., 
c. 59, they may be suspended by the archdeacon for miscon- 
duct or neglect. 

Hie Sexton is chosen by the incumbent, unless custom has 
given the right to the parishioners. His duties are to superintend 
the church, preserve order, and to dig graves when necessary. 

The Beadle is chosen by the vestry, principally to attend 
Hpon them in vestry meetings, and to give notice of them to the 
parishioners, and to assist in the apprehension of vagrants. 



OSAFTEB XI 



THE dTIL STATE. 

¥e shall now diieot oar attentioii to the /a/ part of Ser 
MsgeBty's sulieots, or saoli of t^e people ^9 ai» not eompre- 
handed nnder the denomination of Clergy, and which ma; ho 

divided into three distinot states;—!. The CiTiL 2. The 

Military. 3. The Iferittme. 



««^W^^tf\/^r^^WIW^n«N^^«^^^^>^l^i^>A^>^>A^aniP>^^^^^ 



Tg'g pi^in thfise Three piff^jriA^r EstatoSb 

The CiYH. Stajib inekideB all ocderB of sieiH fsank the ftJJsNst 
nobleman to the meanest peasant, who are not included either 
under the clergy, or under one of the two latter divisioDS, viz., the 
Military and Maritime States. It may, indeed, include individuals 
of the other three orders, for a nobleman, a knight, a gentle- 
man, or a peasant may become a divine, a soldier, or a seaman. 

The Civil State consists of the Nobility and the Commonaltt. 
All degrees of nobility or honour are derived from the Crown as 
their fountain, and the Sovereign may at pleasure institute new 
titles. Hence it is that aU degrees of nobility are not of equal 
antiquity. Those now in use are dukes, marquises, earls, vis- 
counts, and barons.* ^A Duke is the first title of dignity 

after the Royal Family. ^A Mabquis, marcMo, is the next 

degree of nobility, which was first conferred upon Robert de 
Vere, Earl of Oxford, whom Richard 11., in the year 1386, created 

Marquis of Dublin. ^An Eabl is a title of nobility so ancient 

that its origin cannot be clearly traced. Viscount, or Vtce- 

Comes, first conferred by Henry YI., when he created John Beaumont 

a peer, by the name of Viscount Beaumont. ^A Baron^s is the 

most general and universal title of nobility, for originally every 

* For the origin of these titles and their introduction into England, see SeIden*B 
"Titles of Honour." 
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one of tlie pescs. of snperioir zank liad. a. barony anmixgcl to hia 
other titles.— -Peebs are now created by eitber wxit or pateaot* 
The creation by writ, or the Sovereign's letter, is a sununona Uf 
aditffikd the House of Peers by the style and title of that baxoo; 
which the Sovereign is pleased to confer* Creation by writ haaan 
advantage over that by patent ; for a person created by writ holds 
the dignity to him and his heixs^ without any words to that pur* 
port in the writ ; but in letters patent there must be words to 
direct the inheritance, otherwise the dignity enures only to the 
grantee for life. 

The GoMMONALTT, Hke the nobility, are divided into several 
degrees ; and as the lords, thongh different in rank, yet all of 
them are peers in respect of their nobility; so the commoners, 
ihongh some are greatly superior to others, yet all are in law 
equals in respect of their want of nobility. 

The first personal dignity after the nobility is a knight of the 
Order of St. George, or of the Oani&ry instituted by Edward HE, 
in 13^. Next, after certain official dignitaries, follows a knight- 
banneret, who is ranked next to barons. The Baronets are the 
next order, which title is a dignity of mheritimce usually 
descendible to the issue male. Then follow Knights of the 
Bath ; Military Knights Grand Cross, and Civil Ejiights Grand 
Cross; Ejiights of the Thistle and KJoights of St. Patrick. 
There are also the orders of Knights Grand Commanders and 
Knights of the Exalted Order of the Star of India. 

EsQTJUiES AND GxNXLBSCEii. — Evory esquiro is a gentleman, 
defined to be one qm a/rma gerit Esquires by law may be 
such by virtue of their offices, as justices of the peace, or those 
who bear offices of trust under the Crown — ^barristers-at-law 
and doctors in the learned professions. 

A Yeoman is one having free land of forty shillings by the 
year, who was anciently thereby qualified to serve on juries, vote 
for knights of the shire, and do any other act for which the law 
requires one who is jprohua et legalis homo. 

The MiLiTABY State* includes the whole of the soldiery, 

* See for Army regalationa, 10 & 11 Vict^ c. 87; and for the Nayy, 10 & 11 Yiot., 
0. 68; alw> 3ift 86 Ylot., o. 86, an AdOt for the better regiUatfon of the xegnlar aad 
anxUiary land foroea of the Orown, for compenaation tp ottcem holding saleable 
commiMionB, aad other purposes. 
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or each peTsons as are peculiarly appointed from, among the 
rest of the people for the safeguard and defence of the realm. 
The Militia, Volunteers, and irregular forces of all kinds, 
are regulated by rarious Acts of Parliament.* Soldiers in actual 
military service may make nuncupative wills, and dispose of thdr 
goods, wages, and other personal chattels without those forms, 
solemnities, and expenses which the law requires in other cases. 
The Boyal Hospital at Chelsea is appropriated for the maimed 
soldiers, and such as are worn out in their duty. 

The Maritime State is nearly related to the former. The 
Hoyal Navy of England has ever been England^s greatest defence 
and ornament, its ancient and natural strength — ^the floating 
bulwark of the island. With regard to the privileges conferred 
on sailors, they are pretty much the same as those conferred on 
soldiers, provision being made for their relief when maimed or 
wounded, or superannuated. They have also the same power of 
making nuncupative testaments. 



W'^^»%<S/W%^/V^/WV^W^W'WV^•'^•v 



* See Genenl MlUtift Act, 43 Geo. m., c. 90 ; and U ft 15 ^ct, c. 82 ; 15 & 16 
Vict., cc 50 74, ft 75. For Yolnnteer, Bifle, and ArtiUery Corps, lee 36 ft 27 Vict, c. 65. 



OHAPTEB Xn. 



TEE THREE &SEAT RELATIONS IS FBITATE LIFE. 

Haying briefly oommented on the rights and duties of 
persons as standing in the puhlio relations of magistrates and 
people, let ns now consider their rights and duties in private 
relations. 

What are the Three Great Belations in Private Life? 

1. Mastkb and Servant, which is founded on conyeniencc, 
whereby a man is obliged to call in the assistance of others, 
where his own skill and labour are not sufficient to answer the 

duties incumbent upon him. 2, Husband and Wife, which 

is founded in nature, but modified by civil society; the one 
directing man to continue and multiply his species, the other 
prescribing the manner in which that natural impulse must be 
confined and r^^ulated. 3. Parent and Child, which is con- 
sequential to that of marriage, being its principal end and design ; 
and it is by virtue of this relation that infants by law are 
protected, maintained, and educated. 

But, since the parents, on whom this care is primarily incumbent, 
may be snatched away by death before they have completed this 
duty, the law has therefore provided a fourth relation, that of 
Guardian and Ward, which is a kind of artificial parentage. 

Ei^dain the Belative Eights and Duties of Master and 

Servant. 

There are several sorts of servants acknowledged by the laws of 
England. The first are Menial Servants or Domestics. The 
contract of a menial servant arises upon the hiring, and if the 
hiring be general, without any particular time limited, the law 

F 
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constraes it to be a hiring by the year. It is, however, the custom 
that either party may determine the contract upon giving a 
month^s notice or warning; bat a servant may be discharged 
without notice for moral misconduct, wilful disobedience, or 
habitual neglect of a master's lawful demands. A master is 
not bound to give his servant a character to any one applying for 
it, but if he gives one it must be a true and just one. To protect 
masters from the consequences of being imposed upon by false 
characters, stat. 32 Geo. III., c. 56, renders both the giver 
and the obtainer liable to fine or imprisonment. A master can- 
not, without express stipulation, deduct from the wages the value 
of articles broken or lost by a servant for want of care. 

If an innkeeper^s servants rob his guests, the master is bound to 
make restitution or compensation ; for, as there is a confidence 
reposed in him that he will take care to provide honest servants, 
his negligence is a kind of implied consent to the robbery. 

There are other servants who are called Apprentices, from 
apprendre, to learn, who are usually bound for a term of years by 
written indentures, to serve their masters, and be maintained and 
instructed by them. The contract of apprenticeship is one of 
those by which a person under age is permitted to bind himself, 
on the general ground, that if an agreement be for the benefit of 
an infant it is binding. There are also what are termed out-door 
apprentices who receive a given sum pef week, and who, in every 
respect, learn and do the work of an in-door apprentice.* 

A third species of servants are Labourers and Workmen, 
whether in husbandry, manufactures, or otherwise, who are only 
hired by the day or week, not living as part of the family. The 
hiring depends upon the expressed will of the parties. 

There is a fourth species of servants, if they may be so called, 
of a superior order— Stewards, Factors, and Bailiffs, whom, 
however, the law considers as servants pro tempore. In these cases 
a general engagement is usually entered into at a given rate. 

If any person knawingly entices away a servant and retains him 
in his service after due notice that he is under an unexpired con- 
tract of service, he is liable to an action at^the suit of the master. 

* For- Menctanents by ivliiGb jnetieeB of the peaee ttuiy 'Mtfie dlspcrtert' between 
nyusten and Oielr ai^rentices and ftervants, see 7 ft 8 Vict, c. 101 ; 14 ft 15 Vict., 
a 11 ; 17 ft 18 Yict, c. 104 ; 80 ft 81 Yict., c. 141. See also recent Act [1872], 85 ft 86 
Vict, b. 46. 
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In all cases, the master may be frequently a loser by the 
trust reposed in his servant ; for he is answerable for his ser- 
vant's misbehaviour, and never can shelter himself by laying the 
blame on the agent. A master, however, is not liable for the 
misfeasance of his servant who has wholly lost sight of his duty ; 
that is, not engaged in the service of his master. For instance, no 
liability attaches to the master if the servant, without his leave or 
knowledge, takes his carriage and with it commits an injury ; 
because in this case the master has not entrusted the servant with 
the carriage, or commissioned him to perform any service ; he must 
be in the employ of his master at the time of committing the act. 

It is now settled that in general a servant takes his employment 
with its ordinary risks, and cannot claim compensation for any 
accident that befalls him whilst engaged in it, unless such accident 
is caused by the master^s negligence. 

Explain the Second Private Relation of Persons* 

It is that of Marriage, which includes the reciprocal rights 
and duties of Man and Wife — of baron and femesL solemn con- 
tract, dictated by nature and instituted by Providence, whereby 
a man is united to a woman for the lawful pui^oses of civilized 
society. 

The common law treats this contract as a civil institution, and 
deems it to be good and valid where it is entered into by persons 
wiMing and able to contract^ and who actually did contract in 
the proper forms and solemnities required by law. Each party 
must exercise free vnH; for it is the ctmsent and not the mere 
zmion of the parties which constitutes the marriage ; and the parties 
must be able, that is, not labouring under any legal disability, such 
as having another husband or wife living, want of age, want of 
reason, or proximity of relationship within the prohibited degrees 
of oen-anguinity. 

By 5 & 6 Wm. IV., c. 54, all marriftges thereafter solemnized 
between persons within the prohibited degrees of consajiguinity 
or affinity shall be absolutely void to all purposes whatever. 

The marriageB now prohibited are those between parties 
related to each other, either by consanguinity or affinity, within 
the third degree inclusive. 

A man^s parents are counted as one degree in collaterals ; his 

F 2 
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brothers and sisters, grandfather and grandmother, are in the 
second degree ; and his uncles, aunts, nephews, and nieces in 
the third degree. Cousins-german, or first cousins, being in the 
fourth degree of collaterals, may marry ; a nephew and great 
aunt, or a niece and great-uncle, are also in the fourth degree, 
and may marry, and although a man cannot marry his grand- 
mother, he can, if he likes, marry his grandmother^s sister. But a 
man can neither marry his sister nor his wif e*s sister, for both are 
related to him in the second degree ; nor his sister^s daughter, 
nor wife's sister's daughter, for both are in the third degree. 
Two brothers may marry two sisters, or father and son may 
marry mother and daughter. If a brother and sister marry two 
persons not related, and the brother and sister die, the widow 
and widower may intermarry ; for though a man is related to 
his wife's brother by affinity, he is not so to his wife's brother's 
wife, whom it would not be unlawful for him to marry. 

With respect to the marriages of minors, stat. 26, Geo. IL, 
c. 33, enacts that all marriages celebrated by licence without 
the consent of the father, or if he be not Hying, of the mother or 
guardian, shall be absolutely yoid; but this Act was so pre- 
judicial that the law was, by stat. 3 Greo. IV., c. 75, and 4 
Geo. IV., c. 76, relaxed to this extent, that though consent is 
still required for the marriage of minors, yet marriages without 
such consent are valid.* 

For the legal constitution of any marriage solemnized according 
to the forms of the Established Church, it must either be preceded 
by the publication of banns for three Sundays in the parish church, 
or public chapel of the parish or chapelry in which the parties 
reside, and churches or chapels specially authorized by episcopal 
licence or order in Council; or be authorized by a licence or 
registrar's certificate with or without licence.f 

There are two kinds of licences, one a common licence, which 
is granted by the ordinary through his chancellor and surrogates ; 
the other a special licence, granted only by the 'Archbishop of 
Canterbury, for which no fixed period of residence is necessary; 
and which authorizes marriage at any hour of the day or night, and 

* See 6 & 7 Wm. IV., c 85, s. 25 ; 19 & 20 Vict., c. 119, s. 17. 
t For marriages accordin;? to the usages of the Society of Friends, see recent 
Act [1872], 35 & 3G Vict., o. 10. 
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in any place, whether consecrated or not. It is granted only on 
special grounds, and for a pecuniary payment so large as to be 
prohibitory to persons who are not affluent. A common licence 
may be obtained by any person on the payment of the fees, and 
declaring on oath that one of the parties to be married has for the 
preceding fifteen days had hia or her usual place of abode within 
the parish or district in the church or chapel of which the 
marriage is to be solemnized ; that there is no lawful impediment 
to the marriage known to the deponent ; and if either party be 
a minor, that the consent of the proper parent or guardian (if any) 
has been obtained.* 

For marriages other than those solemnized by clergymen of the 
Established Church certain proceedings, required to be taken 
in the office of the superintendent registrar, which stand in place 
of the banns or licence, are fully detailed in the Acts referred 
to ; and the presence of a civil registrar at the solemnization of 
the marriage is in all cases required, except when the marriage 
is according to the usages of Quakers or of Jews.f 

By marriage, the husband and wife are one person in law ; that 
is, the legal existence of the woman is suspended during the 
marriage, and she is called a ferm covert, is under the protection 
and influence of her husband, her baron, or lord ; and her 
condition during her marriage is called her coverture. Upon 
this principle of a union of person in husband and wife 
depend almost all the legal rights, duties, and disabilities that 
eitiier of them acquires by the marriage. For this reason, a man 
cannot grant anything to his wife, or enter into covenant with 
her ; for the grant would be to suppose her separate existence, and 
ix) covenant with her would be only to covenant with himself; 
and therefore it is also generally true, that all compacts made 
between husband and wife when single are made void by the inter- 
marriage. The husband, however, may grant to or contract with 
a third person as trustee for the wife ; and if he conveys land to 
a third person to Iter use, that wiU be an effectual conveyance 
under the " Statute of Uses." 

A woman may be an agent for her husband, for that implies 
no separation from, but is rather a representation of, her husband ; 

* See 4 Geo. IV., a 76, bb. 10, 14; 6 & 7 Wm. IV., o. 85, b. 1; and 19 & 20 Vict., 
c. 119, B. 11. 
f See 6 & 7 Wm. IV., c. 85, bb. 2, 16; and 19 & 20 Vict, c. 119, 88. 20, 23. 
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and a husband may also bequeath anything to his wife by trtU, 
for that cannot take effect till the coverture is determined by his 
death. The husband is bound to provide his wife necessaries by 
law, and if she contracts debts for them he is obliged to pay them ; 
but, for anything besides necessaries, he is not chargeable.* He is 
also liable to the payment of necessaries for his wife^s children (if 
any) born before marriage, whether legitimate or illegitimate, 
until they have attained the age of sixteen, or till the death of 
the mother, and by recent statutes the parents of such duldren 
as are detained in a reformatory or industrial school shall con- 
tribute to their support a sum not exceeding five shillings a week. 
Marriage is dissolved by death, by judicial separation, and by 
judicial divorce.f In cases of judicial separation and judicial 
divorce, the law allows alimony to the wife, which is generally 
proportioned to the rank and quality of the parties and other 
circumstances ; but in cases of elopement and living in adultery, 
the law allows no alimony. 

What is considered the nearest Belation in Nature ? 

Parent and Child, of which there are two sorts — Legitimate 
and Illegitimate. A legitimate child is one that is born in 
lawful wedlock; for with us in England the nuptials must be 
precedent to the birth. A bastard is one born out of wedlock. 

The duties of parents to legitimate children consist in three 
particulars: th&T maintenance, their protection, theUr education,X 

1. As to Maintenance, it is now provided that if any parent shall 
wilfully neglect to provide adequate food, clothing, medical aid, 
or lodging for his child, being in his custody, under the age 
of fourteen years, whereby the health of such child shall 
have been or shall be likely to be seriously injured, he 
shall be guilty of an offence punishable on summary con- 

* See '* Titles to Thin^ PersonaV p. 177; also the "Married Women's 
Property Act," p. 178. 

t Till 1857 the eoclesiasticalconrtBhadthe sole jurisdiction in matrimonial causes, 
and possessed the ezcIusiTe power of annulling marriages; but that power was 
taken from them by the stat 20 & 21 Vict., c. 85, which established the Oonrt for 
** Divorce and Matrimonial Catuet." The jurisdiction of that court will be duly con- 
sidered in a forthcoming chapter. 

t See for duty of parents, &c, 18 & 19 Viet., e. 24 ; 24 ft 25 Yioi, c. 113 ; 35 ft 38 
Yict, o. 10; 81 ft 82 Yict, c. 132, ss. 16, 17, 23. 
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Tictioii ; and shail be liable to tax mcmihtk^ impriflonmeat.— 2. 
Frotkction is a natural dnty^ permitted rather than enjoined by 

municipal kws 3. The last and very important duty of parents 

is that of Education ; for a parent confers little benefit upon his 
child if he ne^^ect his cultube and education. 

By the Elementary Education Act, 1870,* an Act to j^Yide for 
public elementary education in England and Wales^ provision is 
made for the establishment of school districts, providing for 
every district a sufficient amount of accommodation in public 
elementary schools available for all the children resident in 
such district, for whose elementary education efficient and suit- 
able provision is not otherwise made. These schools are 
managed by district school boards, appointed by the Education 
Department, that is, ''the Lords of the Committee of the 
Privy Council on Education." The expenses are paid out of a 
fund called the school fund, moneys received as fees from 
scholars, that is, from those who are able to pay, — ^moneys pro- 
vided by Parliament and moneys raiaed by the School Board as 
provided by the Act. Any sum required to meet any deficiency 
in the school fund shall be paid by the rating authority out of the 
local rates. 

Thus the Elementary Education Act not only affords the means 
of establishing in every parish a good elementary school, but 
provides that every child shall be taught to read and write, and 
enforces the attendance of all children who are not otherwise 
educated.f 

The POWER of parents over their children is given thenx 
partly to enable the parent more effectually to perform his duty, 
and partly as a recompense for his care and trouble in the faithful 
disdiarge of it. The consent or concurrence of the parent to the 
marriage of his child under age is a means which the law has put 
into the parentis hands in order the better to discharge his 
duty of protecting his child from the snares of artful and 
designing persons, and of settling it properly in life by pre- 
venting the ill consequences of too early and precipitate a 
marriage. 

*BeenAUYiftiL,e.76; alio recent itaL S6 & S« Ylct, e. M, wbieh aoMndi the 
Pabllo Sebooli Act of 1870. 

t As to the educatioii of eriminal chfldren. see 8 ft 4 Yksi, e. 90; and 89 ft SO 
Ylct, e. 117. 
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The father may, hj 'will, appoint a guardian to such of his 
unmarried children as are infants, called a testamentary guardian, 
who has the eame legal powers as the parent. 

The mother has no legal power over the children in the f ather^s 
lifetime, except by Talfourd's Act, 2 & 3 Vict., c. 54, by which 
a court of equity is empowered, on petition by the mother, to 
order the custody by her of children under seven years of age. 

What are the Duties of Children to their Parents ? 

They arise from a principle of natural justice, for to that — 
the closest and dearest tie — ^we naturally owe subjection and 
obedience during our minority, and honour and reverence ever 
after. They who protected the weakness of our infancy are 
entitled to our protection in the infirmity of their age : they who 
by SUSTENANCE, CARE, and EDUCATION have enabled their 
offspring to prosper, ought in return to be supported by that off- 
spring, in case they stand in need of assistance. Upon this prin- 
ciple proceed all the duties of children to their parents which are 
enjoined by positive laws ; and, by the Acts relating to the poor, 
the children of poor parents not able to work are compelled, if 
of sufficient ability, to relieve and maintain their parents, as the 
justices of.the peace may direct. 

Explain the general Private Belation of Guardian and Ward. 

A GuAEDiAN is a temporary parent of an infant ; but when 
the ward comes of age, be is bound to give him an account 
of all that lie has transacted on bis behalf, and must answer for 
all losses by his wilful default or negligence. The Lord Chancellor 
is, by right derived from the Crown, the general and supreme 
guardian of all infants ; and, in the event of any guardian abusing 
his trust, the Court of Chancery will check and punish him> 
and may remove him and appoint another in his stead.* 

Guardians are of five kinds: — 1. Testamentary^ where the 
father by will or deed executed disposes of the custody and tuition 
of his children until they attain twenty-one years. 2. Cus- 
tomary^ which depends upon the law of the particular place 
where it exists. 3. Ad litem, where any court before which 

• See 13 & 14 Vict, c. eo, sa. 7, 30. 
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the infant is a suitor has power to appoint a guardian to protect 
such infant's particular interest in the particular proceedings 

instituted. 4. By appointment of Chancery; where the court 

has power to appoint a guardian as its instrument to protect the 

general interests of its infant ward. 5. Guardian in Trust ; an 

implied, indirect guardianship, arising from a person intruding 
himself into an infant's property, who must account for his acts 
in Chancery, being regarded as the infant's trustee.* 

An infant may contract for his benefit — ^may bind himself ap- 
prentice, because it is for his advantage ; so, also, he may be bound 
after he attains twenty-one, to pay for necessaries furnished 
during his infancy ; and likewise for good teaching and instruc- 
tion, whereby he may profit himself afterwards. 

An infant cannot be sued but under the protection and joining 
the name of his guardian, who is to defend him against all attacks, 
as well by law as otherwise ; but an infant may sue either by his 
guardian, ovprockein amy^ his next friend who is not his guardian. 
This prochein amy may be any person who will undertake the 
infant's cause, and undertaking to pay the necessary costs; 
and it frequently happens that an infant, by his prochein amy^ 
institutes a suit in equity against a fraudulent guardian. 

By stats. 7 Wm. IV., and 1 Vict., c. 26, s. 7, an infant cannot 
make a valid will, nor act as a sole executor. 

In criminal cases, an infant of the age of fourteen years may be 
captally pimished for any capital offence ; but under the age of seven 
he cannot. The period between seven and fourteen is subject to 
much uncertainty; for the infant shall, generally speaking, be 
judged primd facie innocent ; yet, if he was doU capax^ and could 
discern between good and evil at the time of the offence com- 
mitted, he may be convicted and undergo judgment and execu- 
tion, though he hath not attained to years of puberty or discretion. 

An infant may be sworn as a witness, however young, provided 
he understands the nature of an oath. 

Who are BaBtards ? What are the Legal Duties of the 
Parents towards a Bastard Child? What are the Bights 
and Incapacities attending Bastard Children? 

A loMtardj by our English laws, is bom out of lawful wed- 

* 8m 30*91 Vict, o.7ff,8«. 
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lock. The civil and canon lam do not allmr a diild to lemaia . 
a bastard if the pannta afierwvda inteniaRy ; and henin they 
differ most materiallj from our common law, which though • 
not so strict as to require that the child shall be hegotUn, 
yet makes it an indispeauable condition to make it Intimate, that 
it shall be bom after lawf nl wedlock. The rights of an ilkgiti- 
mate child are very few, being only snch as he can acquire ; for he 
can inherit nothing, being looked npon as the son of nobody— 
Jiliu» nufliitf. 

The dnty of parents to their bastard children is principally 
that of maintenance. The mother is primarily liable to support 
it ; but, if unable to do so, she may summon the putative £ftther 
before justices in petty sessions, who can, by the recent Act to^ 
amend the Bastardy Laws,* make an order on the putative 
father of such bastard child for the payment to the mother, or 
to any person who may be appointed to have the custody of 
such child, of a sum of money weekly, not exceeding five 
shillings a week, for the maintenance and education of the child, 
and of the expenses incidental to the birth. This order con- 
tinues till the child attains the age of thirteen years, or tiU its 
mother marries, whereupon the husband will be liable to support 
the child. If the putative father n^lects to pay the sum in 
pursuance of such order, he may be committed to gaol, or to the 
House of Correction, for a period not exceeding three calendar 
months, unless the sum is paid sooner, with the costs and 
charges attending the commitment. 

The rights which appertain to a bastard were only such as he 
could acquire ; but now he is entitled to have a birth settlement 
of his mother until he attains the age of sixteen. 

The incapacity of a bastard consists in this, that he can 
neither be heir to any one or have heirs, except the 
issue of his own body ; because, being nuUius Jilius^ he has 
neither ancestors nor collateral relations. If he die intestate and 
without lawful issue, his personal or real pr(^>erty will escheat to 
the Crown. Upon petition to the Crown the ri^t will generally 
be transferred to the nearest member of the family. 

* 8ft ft 36 Vict, c. 65. 
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COEPOMTIOITS AND COMPARES. 

¥e haye hitherto considered persons in their natural 
capacities, and have treated of their rights and duties; 
but as all personal rights die with the person, and as the 
necessary forms of investing a series of indiTlduals, one 
after another, with the same rights would he very incon- 
venient, if not impracticahle, it has heen found necessary, 
when it is for the advantage of the public to have particular 
rights kept on foot and continued, to constitute certain 
abstract bodies or alrtificial persons (a number of persons 
associated together), who may maintain a perpetual succession 
and eiyoy a kind of legal immortality. These "artificial 
persons" are called, bodies politic, bodies corporate, or 
corporations, of which, for the advancement of religion, of 
learning, and of commerce, a great variety subsist. ^ 

What are these ''Corporations" or ''Bodies Politic," and 
explain their Purposes and Advantages. 

AHijicial persons established as a body for preserving in 
perpetual succession certain rights, which, being conferred on 
natural persons only, would fail in process of time by their 
successive deaths. 

When these persons are consolidated and united into a cor- 
poration, they and their successors are then in law considered 
as one person, and have only one will, which is collected from 
the votes of the majority upon any given subject affecting the 
general body. 

When a corporation is instituted, a name must be given to it, 
and by that name alone it must sue and be sued, and perform 



102 BLA.CKSTONZ ZCONOMIZEO. 

aQ l^al acts. A corpoiatioii sggreggte must appear hj attanie}r» 
for it cannot appear in person* being invisible, and existing onlj 
in intendment and oonsideration of law. It most liave a com- 
mon seal; for a corporation cannot manifest its intentions by 
any personal act or verbal order. It has power to pnrchase 
lands, and bold them for the benefit of themselves and their succes- 
sors ; also to make byelaws for the gOTemment of the corporation. 

Corporations — ^being composed of individnab subject to human 
firaQties — are liable to deviate firom the end of their institation, 
and for that reason the law has provided proper persons to visit, 
inquire into, and has given them power to correct all irregu- 
larities that arise in such corporations. 

Corporations, as r^^arded by the laws of England, may be 
divided into four classes : — ^1. Corporations existing at common 
law, irrespective and exclusive of statute. 2. Municipal cor- 
porations. 3. Bailway companies, canal companies, gas com- 
panies, and other companies which require special Parliamentary 
powers.— 4. Joint-stock companies, formed under the Joint- 
Stock Companies' Acts.* 

One division of corporations is into aggregate and sole. A 
corporation aggregaie consists of many persons united together 
into one society, and is kept up by a perpetual succession of 
members so as to continue for ever, of which kind are the mayor 
and commonalty of a city ; the head and fellows of a college ; 
the dean and chapter of a cathedral. 

A corporation sole consists of one person only and his succes- 
sors, who are incorporated by law in order to give them some 
legal capacities and advantages, particularly that of perpetuity, 
which in their natural persons they would not have had. In 
this sense, the Sovereign is a sole corporation ; so is a bishop, 
and so is a parson or vicar. 

Another division of corporations, either sole or aggregate, is 
that of ecclesiastical and lay. Ecclesiastical corporations are those 
where not only the members that compose them are entirely spiri- 
tual persons, but where the objects of the institutions are spiritual. 
These are for the furtherance of religion, and perpetuating the 
rights of the Church. Lay corporations are of two sorts, civil and 
eleemosynary. The civil are such as are instituted for various tem- 
poral purposes. The Sovereign, for instance, is made a corporation* 

•See 36 AM Vict, 0.89; 80 ft 81 Vict, o. 181. 
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to prevent tibe possibility of an interregnwn or Tacancy of the 
Throne, and to preserve the possessions of the Grown entire. A lay 
corporation may be created for the good government of a town or 
particular district^ as a mayor or commonaltj, bailiff and bnr- 
C^ses, and the like. Some lay corporations have been instituted 
for the advancement and regulation of manufactures and com- 
merce, and some for better carrying on of divers special nr- 
poses; as churchwardens, who are incorporated for the 
preservation of the goods of the parish; the Boyal College 
of Physicians and Boyal College of Surgeons in London, for 
the improvement of the medical science, &c. Among others, 
the general corporate bodies of the Universities of Oxford, Cam- 
bridge, and Durham must be ranked, for it is clear they are 
not purely spiritual or ecclesiastical corporations, not having 
been established for spiritual purposes, and being composed of 
more laymen than clergymen. 

An deemosyna/ry corporation is such as has been constituted 
for the perpetual distribution of the free alms or boui^ty of its 
founder to such persons as he may have directed. Of this kind 
are hospitals, colleges for the promotion of education and learning, 
and others of a like nature. 

The consent of the Crown, either impliedly or expressly given, 
is necessary to the establishment of any of these corporations ; 
but all or most of them are regulated by legislative enactments. 

A corporation may be dissolved by Act of Parliament ; by 
the natural death of all its members in case of an aggregate 
corporation ; by surrender of its franchises into the hands of 
tiie Crown ; and by forfeiture of its charter through negligence 
or abuse of its franchises. 

Municipdl corporations, consisting of a mayor and commonalty, 
are institutions intended for the government of towns, for the 
preservation of order, and for the liberties of their inhabitants.* 

BaQway companies, gas, canal, and other companies require 
for their constitution special Parliamentary powers, to obtain by 
oompulsory process the possession of land, houses, &c., and to 
hold them for the purposes of the corporation. 

Joint-stock companies, a modem creation, are ^t^m-corpo- 
rations, and are r^ulated by the Companies' Act, 1862, and the 
Companies* Act, 1867.t 

• See 29 Viot., c. 3& f See 25 & 26 Vict., c. 89 ; and 30 ft 31 Viot, c. 131. 
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These oompanies differ from oorporatioii8» inaBnmcfa. as tne 
property' of the company is dirided into shares, of which each 
member holds one or more, and which he may transfer to any 
other person, who, on the completion of the transfer, becomes a 
membra* of the association. Each member of the company is 
liable for its debts, unless the company be UmUed, in which case 
he is only liable to the amount of capital not called up on the shares 
which he holds in it. There are statutory proyisions for the dis- 
solution of the company by winding it up voluntarily, or compul- 
sorily in the Court of Chancery, when it foils to meet its obligations. 

The general duties of all bodies politic, considered in their 
corporate capacity, may, like those of natural persons, be 
reduced to this single one — ^that of acting up to the end or 
design, whatever it may be, for which they were created by 
their founders or by Parliament. Where this, from the altered 
state of circumstances or other causes, cannot be done, the 
Court of Chancery will administer the property on the doctrine 
of cy pres ; that is, will direct a reference to inquire what objects 
are nearest to such express objects, and will direct the applica- 
tion of the trust funds to such objects. 



Pa/rtnersMp is the result of a contract wherebf two or more 
persons agree to combine property or labour or both for the 
purpose of a common undertaking and the acquisition of a 
common profit. Each partner is a principal, and each is an 
agent for the other, and each is bound by the other's contract in 
connection with the business. The test of liability of a person 
as a partner is a participation in the profits of the concern.* To 
obviate difficulties that frequently arose, stat. 28 & 29 Yict., c. 86, 
enacts, inter alia, that no person shsill be constituted a partner by 
advancing to a trader a sum of money as a loan, with the under- 
standing that he shall receive a share of the profits ; and that 
no servants or agents shall be accounted a partner, because his 
remuneration consists of a specified share of the profits. A partner 
retiring remains liable in respect of previous engagements, and 
his liability continues for subsequent engagements, if he does not 
bring to the creditor's knowledge the fact of his retirement. 

* By Stat 81 A 83 Vict., o. 116, partners stealing or embezzling money or other 
proper^ belonging to the co-partnership may be oonvieted and pnnlshod as if they 
had not dbeen'sach paertnera 
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OP PROPERTY m &BNERAI. 

Having explamed the Jura Persona rum, or suoh Rights 
and Duties as are annexed to the persons of men, let ns next 
inqnire into the Jura Re rum, or those Rights whioh a man 
may acquire in and to suoh external things as are nnoon- 
neoted with his person* These are what writers on natural 
law slyle "the rights of dominion, or property." Before pro- 
ceeding to dassiiy and consider their seyeral olgeots, let us 
make a few inquiries respecting the nature and origin of such 
rights. 

Explain the Origin and Foundation of the Sights to 

Property. 

There is nothing which so generaUy strikes the imagina- 
tion, and engages the solicitade of mankind, as the right of 
property; or that sole and despotic dominion which a man* 
claims and exercises over the external things of the world, in total 
exclusion of the right of other men ; yet few consider the origin 
and foundation of this right. Pleased with the possession, we 
seem afraid to look back to the means by which it was acquired, 
as if fearful of some defect in our title ; or at best we rest satis- 
fied with the decision of the laws in our favour, without examin- 
ing the reason or authority upon which those laws have been 
founded. These inquiries would be useless and eyen trouble- 
some in common life, but when law is considered not only as a 
matter of practice, but also as a rational science, it cannot be 
improper or useless to examine the rudiments and grounds of 
these positive constitutions of society. 

In the beginning of the world, we are informed by Holy Writ, 

o 
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the all-boTmtifal Creator gave to man ^^ dominion over all the 
earth ; and over the fish of the sea, and over the fowl of the air, 
and oyer eyery liying thing that moyeth upon the earth!" This 
is the onlytnie and solid foundation of man^s dominion oyer 
external things. The earth, therefore, and all things therein, are 
the general property of all mankind, ezdusiye of other beings, 
from the immediate gift of the Creator ; and, while the earth 
continued bare of inhabitants, it is reasonable to suppose that all 
was in common among them, and that eyery one took from the 
public stock to his own use such things as his immediate 
necessities required. 

As the world by degrees grew populous, it daily became more 
difficult to find out new spots ixy inhabit, without encroadb- 
ing upon former ooeiqyaiiito ; and, by constantly occapying the 
same indiyidual spot, the fruits of the earth were coosamed^ and 
its. spontaneous pooduee destvoyed, witbioust any pcoyiBiost for a 
fatipre supply oc suiccesskm. It therefoce became necessary to 
pursue some regular method o£ providing a constant subsistence ; 
and this necessity produced; or, at least, promoted and encouraged, 
the art of agriculture ; and the art of agriculture, by a regular 
connection and consequence, introduced and established the idea 
of a more permanent property in the soil than had hitherto been 
receiyed and adopted. ^ It was ctear that the earth would not 
produce her fruits in sufficient quantities, without the assiataace 
of tillage ; but who would be at the pains oi tilling it if anotiier 
might watch an opportunity to seize upon and enjoy the predtiet 
of his industry, art, and labour? Had not therefore a separate 
property^ in lands, as well as moyaMes, been yested in some 
indiyiduals, tiie world muet haye continued a forest, and men 
haye been mere animaJs of prey. Whereas, now so gcaeiouslj 
hae Proyidence interwoyen our duty and our happistees to- 
gether, the result of tJiis yery neeessdty has been the ennoblii^ 
of the human species, by giying it opportumMes ol improying its 
rational, as well as oi exerting its naturetl faculties. Necessity 
begat property ; and, in order to insure that property, recourse 
was had to ci?yil society, which brought along with it a long- train 
of inseparable cooeomitaat^; states, goyeEnments, laws^ punieh* 
ments, and the public exercise of religious doitiesi Thus con- 
nected together, it waa found that a port only ol aocie^ was snffi- 
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cient to -pe&vhBj^ by their manual labour, for the iMfietfwiiiyaal)aiat> 
eibce ol aU ; and leisure was giTen to othera to cnltiyiutetlke human 
mind, to invent useful arts, and to lay the foundatLons ol seieno*. 

Property, both in lands and movables, being originally 
acquired by the first taker, it remains in him, by the prineipleB 
of universal law, till such time as he does some other act whioh 
shows an intention to abandon it ; f<»r then it becomes, naturally 
speaking, pubUd juris once more, and is liable to be again appro- 
priated by the next occupant. So, if one is possessed of a jewel, 
and casts it into the sea or a public highway, this is such an 
express dereliction, that a property will be vested in the firrt 
fortunate finder that will seize it to his own use ; but if he hides 
it privately in the earth or other secret place, and it is discovered, 
the finder acquires no property therein ; for the owner has not 
by tljii act declared any intention to abandon it, but rather the 
contrary ; and if he loses or drops it by accident, it caanot be 
collected from thence that he designed to quit the possession ; 
and therefore in such a case, the property still remains, in the 
loser, who may claim it again of the finder. This, in fact, is the 
doetrine of the law of England with relation to treasure trove,* 

But this method of one man^s abandoning his property, and 
another seizing the vacant possession, however well founded in 
theory, could not long subsist in fact. It was calculated merdy 
for the rudiments of civil society, and necessarily ceased among 
the complicated interests and artifi<»al refinements of polite and 
established governments. In these it was found timt what 
became inconvenient or useless to one man, was hi^y convenient 
and useful to another, who was ready to give in exchange for it 
some equivalent that was equally desirable to the former pro- 
prietor. Thus miutual convenience introduced commercial traffic, 
and the reciprocal transfer of property by sale, granA, oar con- 
veyance, which may be considered either as a continuance of the 
original possession that the first occupant had, or as an abandon- 
ing of the thing by the present owner, and an immediate succes- 
sive occupancy of the same by the new proprietor. The voluntary 
relinquishment by the owner, and delivering the possession to 
another individuid, amount to a transfer of the property ; the 

* Honey or coin found hidden in the earth or other private place, the owner 
being unknown, helongs to the Crown. Oooflflftllng treasure troye is punlshablo 
by fine and imprisonment. 

Q 2 
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proprietor declaring his intention no longer to occupy tlie things 
himself, bat that his own right of occupancy shall be rested in 
the new acquirer. 

Considering men as absolute individuals, and unconnected with 
civil society, all property would necessarily cease at death, and the 
next immediate occupant would acquire a right in all that the de- 
ceased possessed ; but as, under civilized governments, which are 
calculated for the peace of mankind, such a constitution would be 
productive of endless disturbances, the universal Ifiw of almost 
every nation, which is a kind of secondary law of nature, has either 
given the dying person a power of continuing his property, by dis- 
posing of his possessions by wiU; or, in case he neglects to dispose 
of it, the municipal law of the country then steps in, and declares 
who shall be the successor, representative, or heir of the deceased ; 
that is, who alone shall have a right to enter upon this "^^cant 
possession, in order to avoid that confusion which its becoming 
again common would occasion. And farther, in case no testament 
be permitted by the law, or none be made, and no heir can be 
found so qualified as the law requires, still, to prevent the normal 
title of occupancy from again taking place, the doctrine of escJieats* 
is adopted in almost every country ; whereby the sovereign of the 
state, and those who claim under his authority, are the ultimate 
heirs, and succeed to those inheritances to which no other title 
can be formed. 

The right of inheritance, or descent to the children or relations 
of the deceased, was allowed much earlier than the right of 
devising by unll. It has nature on its side, and has been 
established by long and inveterate custom. It is certainly a wise 
and effectual civil institution, for the transmission of one^s pos- 
sessions to posterity has an evident tendency to make a man a 
good citizen and a useful member of society ; it sets the passions 
on the side of duty, and prompts a man to deserve well of the 
public, when he is sure that the reward of his services will not 
die with himself, but be transmitted to those with whom he is 
connected by the dearest and most 'tender affections. 

Wills, therefore, and testaments, rights of inheritance, and 
successions, are all creatures of the civil or municipal laws, and 
accordingly are in all respects regulated by them ; every distinct 

* See page 134. 
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country having different ceremonies and reqniijtes to make a 
irill completely yalid; neither doea anything yary mare than 
the light of inheritance under different national eBtabliahmentB. 
In England particularly, this diyersity is carried to such a length, 
as if it had been meant to point out the power of the laws in 
r^fulating the succession to property, and how futile every claim 
must be that has not its foundation in the positive rules of the 
State. In general only the eldest son, but in some places only the 
youngest ; in others all the sons together, have a right to succeed 
to the inheritance. Males are preferred to females, and the 
eldest male will usually exclude the rest.* In the division 
of personal estates, the females of equal degree are admitted 
together with the males, and no right of primogeniture is 
allowed.! 

There are some few things which, notwithstanding the general 
introduction and continuance of property, must still unavoidably 
remain in common ; being such wherein nothing but an usufruc* 
tuary property is capable of being had ; and therefore they still 
belong to the first occupant, during the time he holds possession 
of them, and no longer. Such, among others, are the elements of 
light, air, and water, which a man may enjoy by means of his 
windows, his gardens, his mills, and other conveniences ; such 
also are the generality of those animals which are said to he/erm 
natursB, or of a wild and untameable disposition, which any man 
may seize upon and keep for his own use or pleasure. All these, 
80 long as they remain in possession, every man has a right 
to keep without disturbance ; but if once they escape from 
his custody, or he voluntarily abandons the use of them, they 
return to the common stock, and any man else has, under divers 
regulations and restrictions, an equal right to seize and keep 
them afterwards. 

Again, there are other things in which a permanent property 
may subsist, not only as to the temporary use, but also the 
floHd substance, which would be frequently found without 
an owner, had not the wisdom of the law provided a remedy 
to obviate this inconvenience. Such are forests and waste 

* See Tenure in buryoffe^ &o., page 128. 

t Attention has been directed to Uiis Tariable law of Bnooession, and It is ex- 
pected that Bome legifilative enactment will be passed to abolish primogenitnrv, 
and assimilate the inheritance of land to the snocession to goods and chattels. 
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gnmdswbk^ wixiv fiiiiiiiliiil to be apprapiifttsd. an-fhe^HMnl 
diiiliflwiiijii of landg. W]diTegBidtoiihawand«CBiiB<ilikeBi,«8 
distaatbaaoBB aad qnamfai would inqamLtty aiiae among indsri- 
doalfl oootendiiig aboat the aoqniflitioii of ihiB fspocim «f pro- 
perly hj first oocapancf, the Ibw lias therefcnre wiaely cat Tip i^e 
ZBot of difwemnoii by vertbig the thiiDigB themBelvw in &e 
woymmgB . of the state; or else in his representativa, apjMdnted 
and aoibanzed by him, being nssalfy the lords of isbe manors. 
Tluai iiie legidatnre of England has nniyersaHy prom0i0d liie 
grand ends of ci^ socieb^, the peaoe and security of indmdimls» 
. by afceadily pursuing that wise and orderly maxim of asngBong 
to efwythmg capable of ownership a legal and detenainate 
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CHAPTER n. 



Of BEAL PBOFERTT. 

Having considered the Rights of Persons and the Rights 
oj Property in general, we ahall now direct our attention to 
the Bultfeote of ''dominion or property," which, in the law of 
England, are Things as contradistingnifihed i^om Persons^ 
Things are distributed into two kinds, Things Real, 
and Things Personal. Things Real G©galiy called 
"realty ") are such as are permanent, fixed, and immovahle, 
and tibe rights and profits annexed to or issuing out of them. 
Things Personal ("personalty ") consist of goodc^ monoy, and 
all other momtdes which may attend the owner's person, and 
such rights and profits as relate to moyeahle& 

Treating then fA Things Real, let us first oftn- 
sider tiieir several sorts or kinds ^, secondly, the Tenures 
hy which they may he hoiden ; thirdly, the Estates which 
may he had in them; and lastly, the Title to them, and 
the manner of acquiring and losing the Title. 



Explain "Things Beal," and enumerate their several 

kinds. 

Things Sxal consist of Lands, Tenements, or Heredita- 
ments. Lcmd comprehends aU things of a permanent, substan- 
tial nature. In its legal signification it comprehends any ground, 
soil, or earth whatsoever; as arable land, meadows, pastures, 
woods, moors, land covered with water, marshes, furzes, and heath. 
It legally includes also all castles, houses, and other buildings ; 
for if the land or ground be conyeyed, the structures or buildings 
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thereapon pass therewith. Land has also in its legal significa- 
tion indefinite extent npwaids as well as downwaids. Ciyus est 
Bohtm^ ejtu est usque ad coeihim; therefore no man may erect anj 
building to oyerhang another's land: for the word land includes, 
not only the face of the earth, bnt everything under it or oyer it» 
and therefore if a man grants aU his lands, he grants thereby 
aU his mines of metal and other fossils, his woods, his lands coyered 
with water, and his honses, as well as lus fields and meadows. 
Mines, lying nnder a piece of land, may be excepted ont of a 
conyeyance of such land, and they will then remain the corporeal 
property of the grantor. 

Tenement is a word often nsed in ordinary language to 
signify honses and other bnildings, yet in its original, proper, 
and legal sense, it signifies eyerything that may be holden, pro- 
vided it be of a permanent nature. 

Herediiatnent includes every kind of property that can be in- 
herited, be it corporeal or incorporeal, real, personal, or mixed. 
Hereditaments are of two kinds, corporeal and incorporeal. 
Corporeal hereditaments consist of such as may be seen or 
handled — of substantial and permanent objects, which may 
be also comprehended under the general denomination of land. 
Incorporeal hereditaments are rights annexed to, or issuing out 
ofy land. It is not the thing corporate itself, but something 
collateral thereto, as a re/nt issuing out of lands or houses. An 
amnuity, for instance, is an incorporeal hereditament; for 
though the money, which is the fruit or product of this annuity, 
is doubtless of a corporeal nature, yet the annuity itself 
which produces that money, is a thing invisible, has only 
a mental existence, and cannot be deliyered over from hand 
to hand. 

Incobposeal BJEKBDiTAMisircs are principally often sorts : — 

1. Advowson, a right of presentation to an ecclesiastical bene- 
fice, and is in the nature of a temporal property as well as a 
spiritual trust.* 

Advowsons are either adyowsons appendant or adyowsons in 
gross. Lords of manors being originally the only founders, and 
of course the only patrons, of churches, the right of patronage 
or presentation, so long as it continues annexed to the posses- 

• Ooiuralt ** HireliOQBa on AdTOWwniB.** 
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Bion of the maaor, is called an adyowson appendant, and it will 
pass or be conye jed together with the manor as incident and 
appendant thereto, by a grant of the manor only, withont 
adding any other words ; bnt where the property of the adyow- 
son has been once separated from the property of the manor by 
legal conyeyance, it is called an adyowson in gross, or at large, 
and neyer can be appended any more ; bat is for the f atare 
annexed to the person of its owner, and not to the manor or 
lands. 

Adyowsons are of three kinds — -presentatwe, coUative, or 
donative. An adYOwson preseniatwe is where the patron has a 
right to present a clerk canonically qualified to the bishop, and 
to require that he be instituted and inducted into the church. 

^An adyowson coUati/ve is where the bishop and patron are 

one and the same person, in which case the bishop cannot 
present to himself; but presentation and institution are 

in such a case replaced by the one act of collation. ^An 

adyowson donative is when the Soyereign or any subject by his 
Hcence doth found a church or chapel, and ordains that it shaU 
be merely in the gift or disposal of the patron, subject to his 
yisitation only, and not to that of the ordinary ; and yested 
absolutely in the clerk by the patron's deed of donation, without 
presentation, institution, or induction.* 

2. Tithes were the tenth part of the increase yearly arising and 
renewing from the profits of land, the stock upon lands, and the 
personal industry of the inhabitants. These are now, since 
August, 1836, commuted into a rent-charge, the amount of which 
is annually adjusted by a Board of Commissioners, as now 
constituted by the Tithe Commutation Acts,t according to the 
ayerage price of com. 

8. Bight op Coioion is a profit which a man has in the land 
of another person. Common of pasture is the right of feeding 

* As to the exchange of Advowsons, see 3 & 4 Vict^ c. 118, a. 73, and 4 ft 6 Vict, c. 89, 
8. 22 ; for sale of Advowsons held by or in trust for parishioners, 19 ft 20 Vict., c. 50. 
By the Lord Chancellor's Angmentation Act, 26 ft 27 Vict., o. 120, the Lord Ohan- 
cellor is aathori2ed to sell the nnmerous Adyowsons specified In the schedule to 
that Act, the proceeds to be applied in the augmentation of benefices and otherwise. 

f See 6 ft 7 Wm. IV, c. 71, s. 90; 1 Vict, c. 69 ; 2 ft 8 Vict, c. 62; 8 ft 4 T^ot., 
C 16; ft ft 6 Vict., c. 64; 9ft 10 "^t., C. 73 ; 10 ft 11 Vict, C. 104; 28 ft M Vict, 
«. 98; and 81 ft 82 Viot, 0. 89. 
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08m'« beiflts on anotber'a lands; O0imiiam.o£pi9omi/%m,Mhert^^ 
fiflkiiig m another^fl ipaton ; tcmamfUi ef turbofy, a Jibflrtf 4e 
dig torf on the gKnmd of anotlur. TheBeisalfleaoeaaBM&^ 
-digging lor ooate, inMeialu, fltoaes, snd the like; aad ceiHimn 
of wiovers, the right of taking neoesBSiry wood for the ofle or 
fnmitore of a house or £Ettxn off another's estate. 

4. BieHT OF Wat, the right of going oi^er another man's gronnd. 
This must be nndersliood to refer to prirate ^mys, in whiohapar- 
ticrdor man may have an interest and a right, though another is 
the owner of the soil. 

5. OfFiCES are a right to exercise a pnblic or private employ- 
meni^ and to take the fees and emcdtixnents therexmto be- 
longing. For instance, puhUc, as in the case of magistrates, or 
frivate, as of bailifiBs, reoeirers, and the like, for a man may have 
an estate, either to him and his heirs, or for life, or for a 
term of years, or dnring pleasnre only, save only that offices of 
pnUic trost cannot be granted for a term of years, espedaJly if 
they concern the administratLon of {nstice. 

6. BioKixiBS bear a near relation to Offices, a species of incor- 
poreal bereditaiBents in which a man may have a property -or 
estate. 

7. Fbutchisbs are incorporeal hereditamfflitssynonymoas with 
a liberty, — a royal privilege, or branch of the Sovereign's prero- 
gative subsisting in the hands of a subject, such as a connty 
paJatine, which is a function vested in a number of persons ; or a 
royal forest, or a park enclosed; or a right to hold a fair and 
tal:e toUs therein, and the like. 

8. CoBODT was a right of sustenance, to receive certain 
allotments of victuals and provisions for one's maintenance; in 
lieu of which, especially when due from ecclesiastical persons* a 
pgnffioTi or sum of money is now substituted. 

9. ANinnriss are of much the same nature as corodieif ezc^t 
that they arise from temporal persons; whilst corodies are 
always due from spiritual incorporations. An annuity is very 
distinct from a renUcha/rge, with which it is frequently con- 
foonded; a rent-<^aii^beiix^ a burden imposed up<m and issoing 
out of lands, whereas an annuity is a yearly sum chargeable 
only upon the peraon of the grantor. So if a man, by deed, 
grant to another the sum of £20 per annum, without <eqflre8siBg 
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out of wliat lands it sliall issue, no land sliall be charged with 
it ; bnt it is a mere personal annnit j ; and yet a man may have 
a real estate in it, thongli Ids secnrity is merely personal The 
only requisite which now exists to the validity of an annuity 
when granted by deed is a registration in the Court of Common 
Pleas at Westminster.* 

10. Bents are the last species of incorporeal hereditaments. 
The word rent or render, reddMs, signifies a compensation or re- 
turn; it being in the nature of an acknowledgment given for the 
possession of some corporeal inheritance ; that is, a certain profit 
issuing yearly out of lands and tenements corporeal, 

l%ere are at common law three manners of rent, — rent- 
sernce, ivat-chairge, and rent-seok. Ben/t-sermce is so called 
lieoaiiBe H has some oosporeal aervioe incident to it. A 
refxMuu^ m where the owner of the rent has no futare in- 
tuBBt, or reversion ei^ectant in the land; as where a man by 
4eed makes oiver to others his whole estate in fee simple, sub- 
ject to-a certain rent payable thereout, and adds to the deed a 
covenant, or clause of distress, that if the rent be in arrear, it 
shaJl be lawful to distrain for the same. In this case the land is 
liable to the distress, not of common rights but by virtue of the 
clause in the deed ; and therefore it is called a Temt-cha/rge, because 
in this manner the land is charged with a distress for the payment 

of it. BenUsecJc, reoUtus siccus, or barren rent, is in effect 

nothing more than a rent reserved by deed, but without any 
clause of distress. 

Fee-farm, rent is where an estate in fee is granted subject to a 
rent in fee of at least one-fourth of the value of the lands, at the 

time of its reservation. Refwts of assize are the certain estab- 

fished rents of the freeholders and ancient copyholders of a 
manor, aad which casinot be departed from. Those of the free- 
holders are frequently called cMef-reWts. QvM^emits are so 

«a£U. beoMue tiae ieoant goes quit and free of all services.—-* 
fiocfe-renlis rent of the full, or nearly of the full, value o£ l&e 



^ See 18 ft 19 Viet, e. 15. By section 14, axmnltieB granted by viS are eXteQited 
Itom the pra?iei02iB of the Act. 



OHAPTEB m 



THE miDAL 8T8TEH. 

Before prooeeding to treat farther of Corporeal Heredita- 
ments and the ^ tenures " hy which they may be holden, it 
will be neoessary to make a few inquiries respecting Feuds, 
the nature of the feudal law, and the lay tenures that 
existed among onr ancestors, wherein we shall be able to 
trace the gronnd-work of maay parts of our public polity, 
and also the origin of such of our own "tenures" as were 
either abolished in the seventeenth century or still remain in 
force. 

Eiqklain the Nature and Doctrine of Feuds.* 

The constitation of fends had its origm from the military 
policy of the Northern or Celtic nations, the Goths, the Hnns, 
the Franks, the Yandals, and the Lombards, who all migrating 
from the same oj^cma gentium^ ponred themselves in yast 
numbers into all the regions of Europe at the declension of the 
Boman Empire. It was brought by them from their own coun- 
tries, and continued in their respective colonies as the most 
Jikely means to secure their new acquisitions; and, to that end, 

* By some writers fhe feudal law haa been distiogalBhed into four agee. In its 
infancy, the lands given to the soldiers were held by the mere will and pleasure of 

fheir lord. ^The second age began when some regard was had to descent. 

Orants were made to a tenant and his sons.— —In the third age, those posaessions 
which, while they were granted only for life, began to be made indefinitely 
inheritable, and took the name otfeudty the succession to which was for some time 
strictly lineal. These three periods of feudal law are called its infancy childhood, 
and youth.— —Then commenced its fourth age, or maturUy^ when the order of 
descent was settled, collateral relations were admitted to inheritance, the 
reciprocal obligations of lord and tenant were fally understood; and some princes, 
the first of whom was the Emperor Oonrad II., had. published ediots in writing for 
regulating feudal Buccessions. 
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large distridts or parcels of land were aUotied by the conquer- 
ing general to the superior officers of the army, and by them 
dealt out again in smaller parcels or allotments to the inferior 
officers and most deserving soldiers. These allotments were 
called feoda^ fends, fiefs, or fees ; which last appellation in the 
northern languages signifies a conditional stipend or reward. 
Bewards or stipends they evidently were ; and the condition 
annexed to them was, that the possessor should do service 
faithfully, both at home and in the wars, to him by whom they 
were given; for which purpose he took the jv/ramenUMn 
fideUtatU, or oath of fealty ; and in case of the breach of this 
condition and oath, by not performing the stipulated service, 
or by deserting the lord in battle, the lands were again to revert 
to him who granted them. 

Feuds at first did not extend beyond the life of the first 
vassal, but in process of time they were extended to his 
sons, or perhaps to such one of them as the lord should 
name. If a feud was given to a man and his sons, all his sons 
succeeded him in equal portions, and as they died off, their 
shares did not descend, but reverted to the lord. When a 
feud was given in general terms to a man and his heirs, then a 
more extended role of succession took ^ place ; for when the 
feudatory died, his male descendants, in injmUwm, were admitted 
to the succession. When any such descendant who thus had 
succeeded died, his male descendants were also admitted; and in 
defect of them, such of his male collateral kindred as were of the 
blood or lineage of the first feudatoxy, but no other. It was an 
unalterable maxim in feudal succession that no one was capable of 
inheriting a feud, but such as was of the blood of, that is, lineally 
descended from the first feudatoxy. The descent being confined 
to males, originally extended to all the males alike, all the sons 
succeeding to equal portions of the father's feud. But ultimately, 
dividing the services being found inconvenient and tending to 
weaken the strength of the feudal union ; and, honorary feuds 
or titles of nobility being now introduced, which were not of 
a divisible nature, but only inherited by the eldest son; in 
imitation of these, military feuds began in most coontries to 
descend, according to the role of primogeniture, to the eldest 
son, in ezclusion of all the rest. 
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Alktments tboB aoqniied* natmBlIj engaged swh a» acoepAed 
them to defead them ; and, as they all spnng from the aame^ 
right of oonqnest, no part conU sabsist indepeiidfflit of the 
whole ; so giyers ae well as reeeiTefs were mutually houiid ta 
defend each other's possessions. Every receiTer of lauda,. or 
feudatory, was bonni, when called npon by his bene&etor, or 
immediate lord of his fend or fee, to do all in. his power ta 
defend him ; and snch bene&ctor or lord was likewise subordinate 
to and under the command of his immediate bene&ctor or superior ; 
the prince or general himself, and the sermul lords were sJso 
reciprocally bound, in their respective gradations, to protect 
the possessions they had given. Thus the feudal connection was 
established, a proper military subjection naturally introduced*, 
and an army of feudatories was alvrays enlisted, and mutually 
prepared to muster, not only in defence of each, man's own aeieral 
property, but also in d^nce of the wh.ole» and of ev«3ey 
part of this their newly-acquired country; the pirudfflice of 
which constitution was soon sufficiently visible in the strength 
and spirit with which they maintained their conquests. 

But this feudal polity, which; was by degrees established ovep 
all the continent of Europe, seems not to have been received 
in this part of our island, at least not universal^ a» a 
port of the national constitution* till the reign of William the^ 
J^ormau. 

This introduction, however, of thefisadal tenuresinto Engluid 
by Ejng^ William does not seem to have been effected immedi* 
ately after the Conquest, nor by the mere arbitrary will and power 
of the Conqueror, but to have-been gradually established by the 
IN'orman Barons, and others, on such forfmted lands ae they 
received ae a gift from the Conqueror, and afterwards een- 
aented to by the great Council of the nation long^ after his 
title was established. Indeed, from the prodigious slaugbter of 
the English nobility at the battle of Hastings, and the fruitless 
insurrections of those who survived, such numerous forfeitures 
had accrued, that William was able to reward his Norman fol- 
lowers with very large and extensive possessionem which, caused 
the monkish historiaas, and such as have implicitly followed 
them, to represent him as having by right of the sword seized on 
all the lands of England, and dealt thein out. again to hia owa 
favourites. 



TioB feudal politj does not Mem to lisve bees «fn|w«0(2 
l)y the Conqiierar, Imt vobrntaanly and fiealy adxqyted bj tbo 
aaeemblj of the whole realm, in the same manner ae other 
nations of Bnrope had before adopted it» upon the principle 
of seli^aecnrity. 

In ooneequence of thie change, it became a fondamental 
maixbn and neoessarj principle, bat in reality a mere fiction of 
our En^^h temxres, "that the King is the nniTenal lord aoid 
original proprietor of aU the lands in his kingdom; and that no 
man can or doth possess any part of it, bat what has mediately 
or immediately been derived as a gift from, him, to be held opmi 
feudal serrices." For, this being the real case in pore, original, 
proper fends, onr nation, which adopted this syBtem,was obliged to 
act open the same stt p p os i tion»as a sabstrnctore and foondatum 
of a new poHty. By thos consenting to the introdoction of feudal 
tenures, oar English ancestors probably meant no more than to 
pat the kingdom in a state of defence by establishing a military 
system, and to oblige themselves, in respect of their lands, to 
TnaintaJTi the King's title and territories, with equal vigour and 
fealty, as if they had received their lands from lus bonnty apon 
these express conditions, as pure, proper, beneficiary feudatories. 
Bat whatever their maajning was* the Norman interpreters, 
skilled in all the niceties of the feadal constitutions, and well 
understanding the import and extent of the feadal terms, gave a 
very different constraction to this proceeding, and snbseqaently 
introdnced, besides fealty and homage, Aide, BeUeft, Fmes in 
alienation, Escheats, and Forfeitures, and snch hardships and 
services, as if the English had, in fact as weU as theory, derived 
everything they possessed from the bounty of their sovereign 
lord. 

Our ancestors, therefore, who had consented to this fiction 
of tenure from the Crown as the basis of a military dis- 
cipline, looked with reason upon the obligations thns imposed 
as grievous impositions and arbitrary conclosions from prin- 
ciples that to them had no foundation in truth. However, 
William and his son Bafos kept up aU the rigours of the 
feudal doctrines with a high hand ; but their snccessor, Henry 
I., when he set up his pretensions to the Crown, found it ex- 
pedient to promise a restitution of the laws of King Edward the 
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Confessor or ancient Saxon system; and accordingly, in the first 
year of his reign he granted a charter, whereby he gave up the 
greater grieranoes, but still reserved the fiction of feudal tenure 
for the same military purposes which induced his &ther to 
introduce it. But this charter was gradually broken through, 
and the former grievances were revived and aggravated by himself 
and succeedingprmces, till in the reign of King John they became 
SO intolerable, that they occasioned his barons, or principal feuda- 
tories, to rise up in arms against him, which at length produced 
the famous Magna Oharta^ at Bunnymede, which, with some 
alterations, was confirmed by his son Henry HE. Further con- 
cessions were afterwards made, and ultimately a restoration was 
brought about of the ancient constitution, of which our ances- 
tors had been defrauded by the art and finesse of the l^orman 
lawyers, rather than deprived by the force of the Norman arms.* 



* For a raccinct narratiTe of the origin of Feada, see Hallam's *« History of the 
Middle Agee." 



OHAFTEB IV. 



MdENT ABB MODEM EIT&LISE UQTDBSS. 

In this Qhapter we shall take a diort yiew, flist, of the 
Anoient Tenures as th^ stood in foroe tOl IJie middle of 
the last oeatnry, }sj whioh we shall peroeiYe that all the 
peonliarities and hardships that attended these anoie&t 
tennres were the fruits o( and deduoed from, the feudal 
policy; and secondly, of the Hodem English leaures which 
succeeded them. 



«^^^^»^^^^^^^^M^i^w»»*^^>»»»^^»^^^>^i^^^^^wi 



Explain, first, the Ancient En^iah Tenures, and state how 
and hy whom they were abolished. 

Almogt aU the real property of the kingdom is, by the poHcy 
of our laws, w^osed to be granted by, dependent upon, 
and bolden of some superior lord, in consideration of certain 
services to be rendered to the lord by the tenant or possessor 
of the property. The thing holden is therefore styled a iene^ 
ment, the possessors thereof tenamUf and the manner of their 
possession a temwre. The king was considered the lord jxiramoim^ 
and snch tenants as held under him were called his tenants 
m ecupUe, or in chief; and when those tenants granted out por- 
tions of their land to inferior persons, they became also lords 
with respect to those inferior persons, and being still tenants 
of the king, were called meme^ or middle lords. 

Amongst our ancestors there were four principal spedes of lay 
tenures, — tenant by Tcmghi-Mfivice, tenant by gramd aerjeanty, 
tenant by eomage, and tenant by esouage, the grand criteria of 
which were the rhotwres of the several services or renders that were 
due to the lords from their tenants. The services in respect of 
their quautt were either ^ee or hose services, and their qtjantitt 
and the time of xzACHNa them were either certain or wnomicm. 
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!EVee semces were suoli as were not nnbeooming the cliaracter 
of a soldier or a fireeman to perform, as to serve under his lord 
in the wars, to pay a snm of money, and the like. Base services 
were such as were fit only fye peasilDilts, or persons of a servile 
rank ; as to plough the lord's land, to make his hedges, to carry 
oat his dnng, or other mean'em|)ilt]ryinents. The certain services, 
whether free or base, were such as to pay a stated annnal.rent, 
or to pknugh so^ a'fidid t<x <iiree days. Hie ^meetiam depended 
npon unknown contingencies ; as to do military service in per- 
son, 6t p&y an assessment in fiea of tfc, wlien ci^M npcm ; or to 
%iiid a Item whetiever Hie 8cc^ invaded ikte retSkA, whicfti weire 
freett/tviOM; ov,todow1^teverthel<)i^sh<Mddeomattlu^ 
%BBB a hoM or iriUeim s^rnce. 

The t^krare by Icwight'seirmee was the most nniyersal, 
sad it drew after it these seven exactions, — jobs, bsxikf, 

FBIMER SEISIN, WASJDSHIF, ICASJBIAGE, TINES TOR AXJENAIION, and 
ESCHEAT. 

Aids were originally mere benevolences granted by the tenant 
to his lord in times of diftcnlty and distress, btit afterwards 
made compulsory, to ransom the lord's person if taken pri- 
soner; to make the lord's eldest son ii knight; or to marry 
the lord's eldest daughter by giving her a suitable peddon 
tt u «. ^Q eUflfs were fines payable to the lord on taking up iStte estate 

at the dea& of the last tcmant Primer smsin, the right of 'She 

king dn the death of a tenant m capUe ut de corovtS, and not to 
those who held of inferior or mesne lords, or even in capiie 
when vst de honore ; a rigbt which the king had, wben any of 
Ms ttoftnts in capite died seised of a knight's fee, to recdve of 
the heir 6ne wbole year's profits of the lands. This gave a 
handle to the Popes, who claimed to be feudal Idrds of the 
Ohttrch, to claim in like maamer from every clergyman in !Ehig- 
land the first year's profits of his benefice by way of prvrrdtice, 

or first-^Brtiits Wa/rdslidp, the right of the lord to bavethe 

cJtfetody or wardship of the heir till the age of twenty-one iii 
males and siacteen in females*— -ifwcry of ousierlemain, that is, 
the deKvefy of lands out of the gtMlrdian's hands, wben a fine of 
half a'yeaar's profits was inflicted— —Jfamo^re, the right of the 
lord lib dispose of his intot wards in marriage, which if -flie 
t^s^ th^ forfeltod the valne of the tottiif^ge, the 
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mmomat of wbidi ivas aa oooBod by a juy ; and if the infants 
married wiflioHt lihe g^iardiaii'a eansent, tlMj forfeited douUe 
the TBlae; ^ktpltoem valorem nuuitagii JTO nag, inmis due to 

the lord on aMemrfion by the tenant Efcheoste, the le^finion 

of the fee to the kxd on the eztinetien or oorraption of the 
blood of the tenant. 

The fiifniliflB of our nobility and gentry groaned nnder the 
boithenB of these military tenures, which irere introduced 
and laid npon Ihem by the sabtLefcy and fime$se of the Noxxnan 
lawyers. Many heirs on the death of their ancestors, if of {all 
age, were plnndered of the first emolnmentB arising firom their in- 
heritanoesby way of relte/'andprMiMrsaima; andif nnder age^ 
of the whole of their inheritances during infancy. These with 
other exactions forced many to sell their patronages, bnt they 
were not allowed eren that privilege wkhoat paying an eKOzhitant 
snm lor a licence of alienation. 

Bemonstrances were made, and palEatETes were from time to 
time applied by successive Acts of Parliament, which assuaged 
some temporary grievances, till at length the military tenures, 
with aU their heavy appendages, were destroyed at one blow 
by stat. 12 Car. n., c. 24, which enacts "that the court of 
wards and Hveiies, and all wardships, livedee, primer seisins, 
and ousterlemadns, values, and forfeitares of maniage, by reason 
of any tenure of ihe king or others, be totally taken away ; and 
that aU fines for alienations, tenures by homage, knight-service 
and escuage, and also aids for marrying the daughter or knight- 
ing the son, and all tenures of the king in oapiie, be likewise 
abolished ; and that aU sorts of tenures be turned into &ee and 
common socage, save only .tenures in frankahnoign, copyhold, 
and grand serjeantry," — a statute which was a greater acquisi- 
tion than even Magna Carta itself, which only pruned the 
luxuries that had grown out of the military tenures, but the 
statute of King Charles extirpated the whole, and demolished 
both root and branches. 
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Explain the Modem Engliflh Tenxn^s, and the tenure of 
pnie ^lUenage," from ^rbkh aprong our pieeent 
' Oofiyliold " Teaures. 

The oppressive or military part of the feudal oonstitu- 

II 2 
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tion being aboliBhed, the iennres of socage and frankal- 
moign, the honorary services of grand serjeantj, and the 
tenures hj court roll were reserved, and all others were reduced 
to one general species of tenure then subsisting, called firm and 
common socage, which signified a free or privileged tenure, but 
better known by its modem name or equivalent, freehold, by 
which the bulk of real property is holden at the present day. 

Socage tenures (tenures by any certain determinate ser- 
vice) seem to haye been relics of Saxon liberty, retained by such 
persons as had neither forfeited them to the king, nor been 
obliged to exchange their tenure for the more honourable, as 
it was called, but more bnrthensome tenure of knight-service. 
This is peculiarly remarkable in the tenure which prevails in 
Kent, called gavelkind, which is acknowledged to be a species of 
socage tenure, the preservation of which from the innovations 
of the Norman conqueror is a fact universally known; and 
those who thus preserved their liberties were said to hold in 
free and commion socage. , 

The grand distinguishing mark of this species of tenure is 
having its renders or services ascertained; and as such it 
includes all other methods of holding free lands by certain and 
invariable rents and duties; and in particular, j)e^< serjeam^ty, 
tenure in hv/rgage, and ga/veUevnd, 

Petit aerjeamity, as defined by Littleton, " consists in holding 
lands of the king by the service of rendering to him annually 
some small implement of war, as a bow, a sword, a lance, an 
arrow, or the like." This, he adds, "is but socage in effect^ for it 
is no personal service, but a certain rent;" and Magna OhaHa 
respected it in this light when it enacted that no wardships of 
the lands or body should be claimed by the king in virtue of a 
tenure by petit serjeanty. 

Tenure in burgage is described by Glanvil, and is expressly 
said by Littleton to be but tenure in socage ; and it is where the 
king or other person is lord of an ancient borough in which the 
tenements are held by a rent certain. The free socage in which 
these tenements are held seems to be plainly a remnant of 
Saxon liberty, which may also account for the great variety of 
customs affecting many of these lands, the principal and most 
- remarkable of which is called borough-English, so named in 
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contradistmction, as it were, to the Norman castoms, yiz., tibat 
the yoimgeet son, and not the eldest, succeeds to the burgage 
tenement on the death of his father. 

There are other special customs in different burgage tenures ; 
as that in some the wife shall be endowed of all her husband's 
tenements, and not of the tMrd part only, as at the common 
law; and that in others a man might, as in the Saxon times, 
dispose of his lands and tenements by wiU, which in general was 
not permitted after the Conquest till the reign of Henry VLLL., 
but did not receiye its fall developmei^t until after the 
Bcstoxation of Charles 11. 

Oa/veJhmd tenure (of which notice has already been taken under 
the head " Customs ")* affords another proof that these socage 
tenures were remnants of Saxon liberties. A portion of the 
county of Kent is still subject to this tenure, as the Kentish men, 
by their submission to the Conqueror, stipulated for the retention 
of their Saxon customs. The distinguishing properties of this 
tenure are various; some of the principal are these: — ^1. The 
tenant is of age sufficient to aliene his estate by feoffinent 

at fifteen. 2. The estate does not escheat in case of an 

attainder and execution for felony 3. In most places the 

tenant had a power of devising lands by wiU, before the statute 
for that purpose was passed. i . The lands descend, not to the 
eldest, youngest, or any one son only, but to all the sons to- 
gether, which was anciently the usual course of descent all over 
England, though in particular places particular customs pre-*^ 
vailed. 

Explain the Origin and Nature of Manors, and how Copy- 
holds arose out of lUEanors. 

A Makob, ma/n£rmni — so palled because it was the usual 
residence of the owner — seems to have been a district 
of. ground held by a lord or great personage, who kept so 
much of the lands in his own hands as was necessary for the 
use of his fiunily, which lands were called terrce dornmicdleSf 
or demeene lands, being occupied by the lord, or dommus 
Tnanerii, auji his servants. The other, or tenemental 
lands^ were distributed am.ong the tenants, and from. 

* See pftge 40. 
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fbe diffBFfint modoB of temuro wero distnigindi6d by twD 
diffsreni names. First, hoeh'ltjmd, or ckaiier-land, wfaielt 
was lield by deed under oertam rents and free-sernees* 
and in eflbct differed nothing from fire&HMXsage laads. From 
these hare arisen most of the ftetiKM teDants who hold 
of particular manors, and owe smt and scrriee to the 
lord. The other was called folk^and, which was not held by 
any assnranee in writing, but distribnted among the common 
folk or people at the pleasure of the lord* and resomed at his 
discretion ; being, indeed, land held in viUenage. The residae of 
the manor, being nncnltiYated* was termed the lord^s waste, and 
serred for pnblk roads, and for eommcm of patitwre to the lord 
and his tenants. 

These ^iUenages or folk-lands were tennres neither strictly 
fetidal, Korman, nor Saxon, bnt mixed and compoonded of 
them all. The tenants or yilleins, belonging prindpally to 
lords of manors, were either yiUeins regofnUmi; that is, an- 
nexed to the manor or the land ; or else, tiiey were vn groUj 
Cft at large; that is, annexed to the person of the lord, 
and transferable by deed fin>m one owner to another. They 
could not kaye their lord without his permission; and, 
if they ran away, or were purloined from him, might be 
claimed and recovered by action, like beasts or other ehattels. 
They held, indeed, small portions of land by way of sostaining 
themselres and families ; but it was at llie mere wiH of the knd, 
who might dispossess them whenever he pleased; and it was held 
upon the performance of vile services, such as to carry out dung, 
to hedge and ditch the lord's demesnes, and any other mean office ; 
and their services were not only base, but uncertain both' as to 
their time and quantity. A villein could acquire no property either 
in lands or goods ; but, if he purchased either^ the lord might 
enter upon them, oust the occupier, and seise them to his own use. 

yillelus might have been enfranchised by mcmwminion, and 
in process of time gamed considerable influence over their 
lords, and strengthened the tenure of their estates to that 
dLegr&Q, that they came to have in them an interest in many 
places as good, in others better, than their lords; for the 
good-nature and benevolence of many loids of manors having, 
time out of mind, permitted ilieir villeins and their children to 
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emjoj iihe£r poaaeaaioiis wiihcnit inteonraptiaQa in a vegvtar Cflnoit 
of desomik tli6 oonnum l«v» of wbidi otMio» is the Uje^ now 
gave them title to prescribe against their lords; and, on. pw» 
foaniumoe of the awne services, to hold their landa, in spite of fnij 
detoRoinsfcion of the lord's wilL For, though in geaeiaJl thej 
are still said to hold their estates at the will of the loi4t 
yet it is sach a will as is agreeable to the oostom of tbQ 
manor; whidh custom is preserved and evidenced by the xoOb 
of the several eonrts-baron in whieh they are entered* or 
kept on foot by the constant immemorial nsage of the several 
manors in which the lands He. As such tenants had nothing 
to show for their estates but these customs and admissions 
in pnzsnance of them entered on those rolls, or the copies of 
such entries witnessed by the steward, they now began to he 
called ienaaUa by copy of court roU, and their tennre itadf a 
copyhold. 

Thns copyhold tennies, as Sir Sdwafd Gohe observes, althoni^ 
T«ry meanly descended* yet come of an ancient house; £Br jt 
appears that copyholders are in truth no others but villeins, who, 
by a long series of immemorial encroachments on, or by peimiflsion 
<if the lord, have at last established a customary right to those 
estates, which before were held absolutely at the lord's wHL This 
affords a Tery substantial reason for the great variety of oustoms 
that prevail in different manors, with regard both to the descent 
' of the estates and the privileges belonging to the tenants. And 
these encroachmentB grew to be so universal, that when tenure 
in villenage was virtually abolished, (though copyholds were 
reserved) by the statute of Charles IL there was hardly a pure 
villein left in the nation.* 

To support a copyhold tenure, it is requisite that the lands 
be parcel of and within the manor, and that they haye been 
immemorially demised or demisable by copy of court-roll. 

ISTo freehold can now be converted into copyhold, the essence 
of that tenure being immemorial custom; but a copyhold mj 
be converted into ^eehold either by the lord conveying to the 

• Vor ftifUi«r infoisitttioii, oonndt Wstfcias «r Sortvon on ^CtopylMUir tlio 
Hallam'B ^'Middle Ages.** 
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copyholder the freehold of the estate, or by bis releasing to bim 
the Beignorial rights. Such transmutation is called efi^rcmchMQ' 

flMflt 

The rights of lords of manors to fines and beriots, rents, 
relieft, and costomary services were productiye of considerable 
inconvenience to copyhold tenants, bnt stat. 4 & 5 Yict, c. 35, 
amended by snbseqnent Acts, facilitates the commutation of 
these rights and interests ; and by 15 & 16 Yict, c. 51,* the 
enfranchisement of copyhold lands is made cortvpuLsory at the 
instance either of lord or tenant; bat snch enfranchisement 
does not affect the estates or rights of either party in any mines 
or minerals within or nnder the lands so enfrunchised. It may 
be made by a simple conveyance of the fee-simple from the lord 
to his tenant. 

There is another species of tennre — imeient demesne, which 
eiists in certain manors. It is a species of copyhold, differing, 
however, from common copyholds in certain privileges, yet mnst 
be conveyed by awirefndeT, according to the custom of the manor. 
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Besides these la/y tenures, there is a spiritual tenure that stiU 
exists, caJled frcmkalmoign, or free alms ; and by that tenure 
almost all the ancient monasteries and religious houses held 
their lands, and the parochial clergy and many ecclesiastical 
and eleemosynary foundations hold them at this day by the liker 
tenurcf 
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* Bm alio 31ftnyi0t,&94; and SlftSS Viet, 0.89. 

t The Lftw Btndent who !■ desizouf of obtaining a fnrtbar knowladga of Andant 
Xngliah Tennrea, how the reatriotionB that fettered estatea were gradoally looaened. 
Mid the ezpedienta that were InTented to atiip them of Iheir prlTilegea, will flnA 
foU iBfoimatiOB ia *'BUokito&e," ToL it, ea 6 ft 7. 
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ESTATES OF INHEETrANCE. 

Haying examined the Feudal System, with some of its peou- 
liar inoidents of tenure, let ns next oonsider the nature and 
properties of estates, and such interest as the tenant has in 
them. Hrst, with regard to the quantity of interest wIMl 
the tenant'has in the land or tenement ; secondly, with regard 
to the time at which the quaatity of that interest is to 
he eq'oyed; and thirdly, with regard to the number and 
connection of the tenants or possessors. 



the Nature and FropertieB of Estates. 

The estate, which a man has in lands, tenements, and here- 
ditaments, signifies the mtereet which he has therein, and the 
power he has oyer snch tenements. It is caUed in Latin eioituSf 
indicating the position or circmnstances in which the owner 
stands with regard to his property. An actoal permanent 
interest is implied in the term ; a mere possibiHIy is not sufficient. 

The qwmtiUy of interest which the tenant has in the tenement 
is measured by its dM/raUon and extent; and this occasions the 
primary division of estates, into snch as axe freehold, and such as 
Kte'leaa ihcm freehold. 

An estate of freehold, Uberum tenemeTntum, or frank-tenement^ 
is defined by Britton to be the poseession of the soil by a firee- 
man; but a fireehold estate may consist either in land or in 
-some tenement other than land. Estates of freehold are either 
estates of mherUaaice, or estates not of inheritance. The fonner 
are again divided into inheritances absolute, or fee-simple; and 
inheritances limited, one species of which is caMedfee»taiL 

An estate in fee-simple (fevdwm simplex) or freehold is the 
greatest estate or interest a man can possess in landed property ; 
for a tenant in fee-simple is he that hath lands, tenements, or 
hereditamentSy to hold to him and his heirs for ever ; generally. 
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absolutely, and siinplj, withoat mentioniiig what heirs, but 
leaying tliat to his own pleasnie ; or, if dying intestate, to the 
disposition of the law. 

The fee-svnvple or inheritance of lands an4 tenements is gene- 
rally vested and resides in some person, though divers inferior 
estates may be carved ont of it. As if one grants a lease for twenty- 
one years, or for one or two lives, the fee-simple remains vested 
in the grantor and his heirs; and after the determination of those 
yean or lives, the land reverts to the grantor or his hesrs, who 
shall hold it again in fte. Yet sometimes the fae mi^ be is. 
aheyanoe ; that is, in ezpeetation, intendment, and consideiratioB. 
of the law, there being no person in ease in whom it can vest and 
abide ; bat the law considers it as always potantitfUy exiBting 
and ready to vest whenever a proper owner appears. Thus, 
in a grant to John for Hfe, and afterwards to the heirs of Bichard* 
the inheritance is plainly neither granted to John nor Bichard, 
nor can it vest in the heirs of Bichard till his death ; it remains 
therefore in waiting, or abeyance,* dnring the Hfe of Eichard. 

Eettxtes in fee-simple are divided into three sortff: — ^1. Fee- 
mmpU. ^2. Ye^quMfied, 3. Fee cofM2i^uma2. 

Afee-eimple, as stated, is the greatest estate a man can 
possess, being free from all qualifications. 

A quaiified fee is sneh a one as has a qualification sob- 
joined thereto, and which must be determined whenever the 
qualification annexed to it is at an end ; as, in the case of a 
grant to A. and his heirs, tencufits of the 'nuvnorof Balei In this 
instance, whenever the heirs of A. cease to be tenants of. that 
manor, the grant is entirely defeated. 

A conclnMonal fee, at the common law, was a fee restrained 
in its form of duration to some particular heirs, exclusive 
of others : as to the heirs of a man's body, by which only 
his lineal descendants were admitted, in exclusion of collateral 
heirs; or, to the heirs male of his body, in exclusion both of 
collaterals and lineal females also. It was called a conditional 
fee, by reason of the condition expressed or implied in the 
donation of it, that if the donee died without such partionlar 

* The strict interpretation of thlB word as to f^ehold interests has perplexed 
frmiiHWt lamjtn. The aeoepted opinion is, that the inheritanoe remaim to. tlw 
grantor, mtil some person arises ttwwering the desoriptioa glTen, toAso shsMb 
iiff taking nndar the grant 
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ktfitBy the ]and ilhoiild Tetovt to the donor; bat ike donee^ in 
Older to subject the lands to the ofdinary conzse of descent* 
took care to aliene as soon as the condition was perfoErmed — by 
haying issue ; and he afterwards repurchased the lands which 
gave him a fee-simple absolute^ which would descend to his heirs 
general, according to the course of the common law. 

The inconyeniences and disputes that attended these limited 
and fettered inheritances gare rise to the statute of West- 
minster the Second, commonly called the Statute Be Bcnie 
GonditUmaMimSy* upcm the construction of which the judges 
determined that the donee had no longer a conditional fee* 
simple which became absolute the instant the issue was bom ; 
but they diyided the estate into two parts, leaving in the donee 
a new kind of estate, which they denominated a fee-ta/U, and 
vesting in the donor the ultimate fee-simple of the land 
expectant on the failure of issue, which expectant estate is that 
which we now call a revereion.f 

What is an Estate in Eee4aa, and explain iti 

An egtaie-tcdl (feocUm, taJUatum) is an estate cut off from or 
out of the greater estate in fee-simple. Estates-tail are either 
genercd or spedal. Tail-general is where lands and tenements 
are given to one, and the hevra of his body hegoUen^ which 
is called tail-general, because, how often soever such donee 
in tail be married, his issue in general by all and every 
such marriage is, in successive order, capable of inheriting 
the estate-tail, j^er forma/m dom. Tenant in taU-apedal is 
where the gift is restrained to certain heirs of the donee's 
body by a particular person, as where lands and tenements 
are giyen to a man and the Ti&i/rs of his bod^, on Mary his 
noiff ioife to be begotten. Here no issue can inherit but such 
special issue as is engendered between these two ; notsuch as the 
husband may have by another wife; and therefore it is caJled 
speoial-tBiL -The words of inheritance "to him and his heirs" 
give him an estate in fee; but they being heirs to be by him begotten, 
this makes it a fee-tail ; and the person being also limited on 
whom such heirs shall be begotten, viz., Mary hiepreeent wife, 
this makes it a fee-tail speeiaL 

*Sae]>dDooiBAct,18Sd.I,&L t Sae «*«n <Bt>l> to i iw wf l im ," ptg> IBO. 
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Estates in geMirdl and apmoZ iaXL are fiuther diYersified by 
the distinction of sexes in snch entails; for both of them may 
either be in taQ mole or taQ female. As if hinds be given to a 
man, and his hevre male of Ids body hegoUen, this is an estate in 
taQ male general; bnt if to a man and the heirs female of his 
body an Ma present wife begotten, this is an estate in tail female 
speciaL And, in case of an entail male, the heirs female shall 
never inherit, nor any derived from them; nor conversely, the 
heirs male, in case of the gift in tail female. Thns, if the donee in 
tail male has a daughter, who dies leaving a son, such grandson 
in this case cannot inherit the estate-tail ; for be cannot deduce his 
descent wboHy by heirs male ; and as the heir male mnst show his 
descent wholly by males, so must the heir female wholly by females. 



X\^N/VfWN^S/>^S/WN/VN/VS^WV>/V>/WN/W'S/V>/«> 



By 8 & 4 Wm. IV., c. 74, the Fines and Becoveries Abolition Act, a 
tenant-in-tail can, by a common deed dvhj en/roUed, aliene in fee- 
simple absolute, or for any less estate the lands entailed ; and by 
1 & 2 Vict., c. 110 ; 17 A 18 Vict., c. 75 ; 20 & 21 Vict., c. 67 ; all es- 
tates-tail are renderedliable to be chargedfor debts, andare subject 
to be sold for debts contracted by a bankrupt; and a judgment 
entered up against the debtor in any of the superior courts at 
Westminster shall operate as a charge upon all lands, tenements, 
or hereditaments of which the debtor shall be seised or possessed. 

The word " Jieirs '' in a deed is necessary to create a fee ; so 
the word " body " or some other words of procuration are neces- 
sary to make & fee-tail, and ascertain to what heirs in particular 
the fee is limited. A gift by deed to a man and his heirs maleor 
female is an estate in fee-simple and not in fee-taU, for there are 
no words to ascertain "the body out of which they shall issue." 
In last vnUs and testaments, however, indulgences and irregnlar 
modes of expression are allowed ; the desire being to carry out 
the intention of the testator.* 

A devise of any real estate, without words of UmUaMon, now 
carries the fee-simple, or the whole interest, whatever it may be, 
of ihe testator, unless a contrary intention appears by the wiU. 

In grants of lands to sole corporations and their successors, 
the word ** successors " supplies the place of" heirs ;" for, as heirs 
take from the ancestor, so does the successor from the predecessor. 

* Bee wins AfitB,7 Wm. IV. ft 1 Yiet, c. 26; ISftieVioi, o. Si; ftod 18*10 
yiei,o.97. 
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ESTATES FOB UFK 

The nejct Estates that come Tmder our ohsenation are saoh 
estates of Ereehold as are not of " Inheritance," hut for " Life " 
only; of these some are conventional, created hy the acts of 
the parties ; others legal, or created hy constmction and 
operation of l^w.^^^^^^^^^^^^^^^^^^^^^^^^^^^^ 

Eiqplam Estates **not of Inheiitance," and how they are 

Created. 

Estates for Life expressly created by deed or wiH are, 
where an estate is limited to a man, to hold for the term 
of his own life, or for that of another person, or for more 
lives than one; in any of which cases he is styled tenant 
for life ; but when he holds the estate for the Ufe of another, 
he is nsnaUy called tenant 'pv/r cmtre vie. These estates for life, 
like inheritances of a feudal nature, were for some time the 
highest estate that any man could have in a feud, which was 
not in itself hereditary. 

Estates for life may also be created by a general grant, with- 
out defining or limiting any specific estate. As, if one grants to 
A. B. the manor of Dale, this makes him tenant for his (the 
grantee's) life. For though, as there are no words of inheritance 
or heirs mentioned in the grant, it cannot be construed to be a 
grant in fee ; it shall, however, be construed to be as large an 
estate as the words of the donation will bear, and therefore an 
estate for life. 

Such estates or life will, generally speaking, endure as long as 
the life for which they are granted ; but there are some estates for 
life which may determine upon future contingencies, before the life 
for which they are created expires. As, if an estate be granted to a 
woman during her widowhood, or to a man until he be promoted 
to a benefice ; in these, and similar cases, whenever the contin- 
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gencj liappens — ^when the widow marries, or wlien the grantee ob- 
tarns a benefice — ^the respective estates are absolutely determined 
and gone. Yet, while they subsist, they are reckoned estates for 
life, because the time for which they will endure being nncer- 
tarn, they may by possibility last for life, if the contingencies 
upon which they are to determine do not sooner happen. And« 
moreover, in case an estate be gxaated to a man for his life 
generally, it may also determine by his cwU death ; as if he be 
attainted. It is, therefore, xtsnal in oon^wyanoes to say " dnring 
the term of his naiwral Ufe.*' 
Tbe incadegots to a tena&cy for Hfe are : — 

1. Evesy tenant for lile, imlesB resliraiiied by covenaat or agree- 
ment, may, of common right, take upon the land demised to him 
reasonable estovers or botes; iha,t is, an allowance of wood for 
fdel, repairs, asid the Hke; for he has a right to ihe fnll en- 
joyment and nse of the land, and all its profits, dnring his estate 
therein ; bnt he is not permitted to cut down timber or do other 
waste npon the premises, for such things are not the tempo- 
rary profits of the tenement, nor is the destmctian necessary for 
the tenant's complete enjoyment of his estate, bat tends to the per- 
manent and lasting loss of the person entitled to the inheritance. 

2. A tenant for life, or his representatives, shall not be prefndioed 
by any snddon determination of his estate, becanse scush a deter- 
mination is contingent and uncertain ; therefore if a tenant for 
his own Hfe sows th lands and dies before harvest, his ezecntors 
shall haive the emblemenis or profits of the crop ; for the estate 
was determined by the act of God ; and it is a ^n^^^n ia 
law, that actus Dei nemvm facit imjtmam. Bnt if an estate 
for Hfe be determined by the tenant's own act, as, by fcnrfeitQre 
for waste committed ; or, if a female tenant holding dnring her 
widowhood thinks proper to marry; in these, and similar cases, 
the tenants, having thus determined the estate by their own acts, 
shall not be entitled to take the emblements. The doctrine of 
emblements extends not only to com sown, but to roots planted, 
and ol^er acDimal artificial profits ; bnt it is oiiierwise of frait trees, 
grass, andiihe Hke, which are not planted ammaHy at the expense . 
and labooT of the tenant, bat are either a permanent, or nataral^ 
profit of the earth; for when a man plants a tree, he cannot be 
pawRciaed to plant it in oomtemplation of .apy piceseaxt profit^ bat 



merdy wkh9> paKN^iectof its beiag nseMto Uiiiself in fotureazid 
to ivtof^ smcceemons of te&aatB. 

S. A iMtd jmoaAmt to «sib&imfor life lelates to tke ^fntder- 
taiMLts or lessees, wbo ksv^ the flmne, nay, greater i&dalgenceB 
IfaoitMrlesiOTs, tke original tensats for life. AsintlieoMeof a 
woBHua f«iu> faoMs ^^wrmi^mdM/iiMt^; ker taking a kuslbandis ber 
Mfm act» and iberefore deprires ber of tiie emblements; bat if 
fite leases ber estttte to an under-tenant, who sows Hie bund, 
and sbe then loarries, this act shall not deprive the tenant 
<£ bffi emblements, who is a straoetger, aiid oonld not |»re- 
vent ber. As regapdUi tenants at rack-rent (Ibafc is, tmants 
who pay full yaltie for the land) holding nnder landlords 
entitled for life <x otiber tinoertain interest, it is enacted by stat. 
14 A 15 Yid», c. 125, that in such cases when the lease or 
tensney fihaU determine by the death or by cessor of the estate 
of *ay l«>dkiKl,«Htitlea for bis life or any tmoertain period, 
tbe teaunt flbaU, instead of ^Aaims iio emblements, oontmne 
to hold until the ezpirati(m of the then current year of bis 
tenancy, and shall then, without being required to give or 
receive any notice, quit upon the terms of his lease or 
holdxE^ in lihe same maimer as if his tenancy were determined 
by efEuxion of tme or other lawful means during the contin- 
uance of his landlord's estate. The Act also contains provisions 
dealing with the rights and interests of succeeding ownero. 

By the Settled Estates' Aois, stat. 19 & 20 Yict., c 120, 
amended by 21 k, 22 Yict., c. 77, and 27 k 28 Yict., c. 45, a 
tenant for life may, when the iostroment does not contain an 
express declaration to the eontrary, demise the premises for any 
term not exceeding twenty-one years; but such demise must 
be made without impeachment of waste, and with other cove- 
nants presmbed by the Act. Also by stat. 8 & 9 Yict., c. 56, 
tenants for life are empowered to apply to the Court of Chancery, 
with consent of the occupier, to get leave to make permanent im- 
provements on the lands ; the money expended on such improve- 
ments to be charged upon the inheritance ; and by a more recent 
Act, 9 & 10 Yict., c. 101,* tenants for life, and other owners of 
land, may obtain advances from Government for works of drain- 
age, Buch advances to be repaid by a rent-charge on the land. 

• See also »r ft S8 Viot., 0. 114. 



188 BLlCXSIQBnB ICONOIOZID. 

The next estate for life is of the legal kmd, as contradis- 
tmguislied from eonoenfionoZ, yiz^ that of " Umami in tail afi&t 
poasihiUty of issue extyncty This happens where one is tenant 
in apecioL ImL, and a person, from whose body the issue was to 
spring, dies without issue; or, having left issue, that issue becomes 
extinct. In either of these cases the surriying tenant in apedaH 
tail becomes tevumt vn tail after poseibUUy of iaeue extinct. The 
posiibiUty of issue is always supposed to exist in law unless 
extinguished by the death of the parties, even though the donees 
be each of them a hundred years old. The Court of Chancery 
may, however, modify this rule of law according to the circum- 
stances of the case. 

An estate pu/r antkre vie is a life estate, held not for the life of 
the tenant, but of some other person, and the person for whose 
life it is held is called ceebtd que vie. Where an estate is 
granted to a man and his heirs during the life of ceetui que, vie 
and the grantee die without alienation, and while the life for 
which he held continues, the heir will succeed, and is called a 
special ocewpami.* 



Tenancy by the Curtesy of England, Tenancy 
in Dower, and Tenancy in Jointure. 

TeMVMy hy the Curtesy of England, is where a man marries 
a woman seised of an estate of inheritance ; that is, of lands 
and tenements in fee-simple or fee*tail, and has had by her, 
issue bom alive, which was capable of inheriting her estate. 
In this case, he shall, on the death of his wife, hold the lands for 
his Hfe, as tenant by the curtesy of England. For if a woman 
seised of lands has issue by her husband and dies, the husband 
is the natural g^uardian of the child, and as such ia in reason 
entitled to the profits of the lands in order to Tnaiutain it; and 
this estate being once vested in him by the birth of the child, 
was not suffered to determine by the subsequent death of 
the infant. 

There are four requisites necessary to make a tenancy by the 

curtesy: — ^1. Marriage, 2. Seisin of the wife, which must be 

an actual seisin or possession of the land; not a bare right to 
possess, which is a seisin in law; but an actual possession, which 

* See 7 Wm. IV^ and 1 Vict, o. 20, bs. 8, 6. 
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IB a seisiii in deed. 3. Isstbe, bom alive. ■ i . The Deaih of the 

Wife, as the estate is not consummate till her death. 

If the lands be in g<welhvnd, his title attaches, whether he 
has issue or not ; but he has only a moiety of the wife's lands, 
and he loses his estate if he marries again. 

Tencmcy m Bower is where the hnsband of a woman was solely 
seised of an estate of inheritance, and dies* In this case, the wife 
shall have the third part of all the lands and tenements whereof 
he was seised at any time during the marriage to hold to herself 
for the term of her natural life for her own sustenance and the 
nurture and education of her chHdrem If in gavelkind* she 
has a moiety, conditionally that she remains chaste and un- 
married ; and of lands held by the tenure of borough-English, 
she takes the whole for her life. 

The inconvenience arising out of the ancient law was that 
dower attached, though the husband had parted with the 
land beford his death ; but now by ^tat. 3 <& 4 Win.' 
rv., c. 74, the husband may by wUl or by deed bar or defeat 
the wife's dower ; and no widow coming within the Act ; that is^ 
who was married since January 1, 1834, can be endowed of any 
land which shall have been disposed of by her husband or by 
his will, so that she can only be endowed out of lands of which 
he died intestate, or concerning which he has made no de» 
claration against her dower.* 

Jovntv/re, strictly speaking, signifies a joint estate limited to 
both husband and wife ; but in common acceptation it is a sole 
estate limited to the wife on her surviving her husband, and 
must be either expressed or averred to be in satisfaction of dower. 
It may be made either before or after marriage. If after mar- 
riage, she may waive it, and claim her dower, unless it be pro- 
vided by Act of Parliament. 

Settlements upon the wife have long been in use, so that few 
widows have been able to claim dower under their general right. 



* Sm Dower Aet, 8 ft 4 Wm. IV., c. 105 ; also SI ft 24 Vici, c. 126. 
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IBTAXES I3B6 TEAV TBMBSED. 

The litatn tiiat now mne under our eonldenrtlon aie 
tanned " BfStates less than freehold," of which theie are three 
sorts:— 1. An Estate for Years, whioh is an intarart • In the 
poBseBsian of lands or tenaments for some determinate pariol 

2. An Estate at Will; that is, where lands and tenements 

are let by one man to another, to hold at the will of the 

leHor or lessee. 8. An Estate by Sufferance. wUah ia 

wJnn one oomes into posseHion nndir a lawflil dsaam, and 
aftarwaids wrongfiilly oontbmeB in possasaoQ. 
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I^laintiiDBe three Satates that come tmder the head of 

'"SatateB len than Freehold.*' 

1. An BtMefor yea»8 is a oontittct for the posseBsion of ImkIs or 
tenements for some determinate period, and.it takes place wbare 
a man lets them to another for the term of a certain nnmber 
of years, agreed upon between the lessor and the lessei^ and the 
lessee enters thereon. If the lease be bntfor half a year, or a 
quarter, or any less time, this lessee is oonsidered a tenant for 
years, a year being the shortest term of which the law in thiv 
case taJkes notice. 

Every such estate mnst expire at a period certain and prefixed^ 
by whatever words created; and, therefore, tiiis estate is frequently 
caOed a term, termnm»t becanse its duration or oontuxnanee is 
bounded, limited, and determined; it must have a certain begin- 
ning, and a certain end ; so if a man make a lease to another, for 
so many years as A. shall name, it is a good lease for years, for 
thongh it is at present nncertain, yet when A. has named the 
years, it is then reduced to a certainty; and, if no .day of 
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coBunoitfenisiit is nttmed in {he CfttMsm of ilits MtttUt -tt 
begins imm ikB maltiiig txr .dtikvesf of tbe leaae. A kint 
for so ma&y yean as B. shall live is void £rom tlie begili- 
xuBg, for it is noitiiar c«rtam, nor can ever be rediiMd to a 
cAitainty, during tiie Gontinnanoe of the lease ; and "tile same 
doctrine hcdds, if a passon make a. lease of his glebe for KKauoLj 
yean-as be shall eantinne.panon of Dale, for this is still naoffrun' 
certain. Bnt a lease for twenty or more years, if B. wbeHl so long 
live, or if he should so long eontinne panon, is good; for there 
a certain periodfixed beyond which it cannot last, though it nwy 
determine sooner, on the death of B., or his ceasing to be parson 
there. 

If a tenant for a term certain, under a lease, ke^p possesBion 
after the expiration of the term and pay rent, this will, constitute 
a tenancy from year to year, subject to the conditions contained, 
in the lease. 

2. The second species of esiates not freehold is an etiaie 
(U wiU. An estate at wUl is where lands and tenements are let 
by one man to another, to hold at the will of the lessor, 
and the tenant by force of this lease obtains possession. It 
may be constituted by written or verbal agreement, if followed 
by eatry. and may in some cases arise by construction of law. 
Such tenant has no certain indefeasible estate, nothing that can 
be assigned by him to any other, because the lessor may determine 
his will, and put him out whenever he pleases. But every estate 
at will is at the will of both parties, landlord and tenant, so that 
either of them may determine his will, and quit his conneci^ns 
with the other at his own pleasure. This must be understood 
with some restriction ; for, if the tenant at will sows his land, 
and the landlord before the com is ripe, or before it is reaped, 
ejects him, the tenant shall have the emblements, and free 
ingress, egress, and regress, to cut and carry them avray. 
The tenant could not possibly know when his landlord would 
determine his tenancy, and could make no provision against 
it; and having sown the land, the law will not suffer him to be 
a loser by it. But it is otherwise where the tenant himself 
determines the holding, for in this case the landlord shall have the 
profits of the land. Neither party can determine this estate at 

l2 
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notiee mnst be giren tcloie tiinging an actian of qectaocpt. 

Tenmcf from jfsar to jfsar lias almoat siqwneded the oil 
tflnaaejattnZL Tlniaif amandendflekiidtoaiiotiheratsjearlx 
nnl^ iiokngili of time Ixiiig e^reBaed, t]i6 lawwin constra^ 
ai a dendae from year to year. In tina eaae a Iialf- jeai^a notice 
to quit nioat ahraya be giren, on eitiier poiit ao tiiai tiie tenancy 
ahaJl e^ire at fbe aame period of the year tiiai it oommeiiced. 
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3. An Edate ai Si^^eranee ia wbere one eomea into po eeocn iott 
under a lawfol demiae^ bat bolda anch po eeocn iott afier it 
ia detenamed. Aa if a man takea a leaae fe a year, and 
afier the year ia expired oontinnea to hold tiie premiaea inthont 
any freak leave firom tiie owner of tiie estate. Or, if a man 
maikea a leaae at -will, and dies, tiie estate at win is thereby 
determined; batif the tenant oontinnea poeaeasioii, he ia tenant 
atai^eroneeL 

By 4 Geo. XL, c. 28, a tenant wxongfUfy holding over shaU 
pay doable the yearly valoe ; and by 11 Geo. IL, c 19, if the 
landlord giree notice to qmt and tiie tenant then holds over, he 
shaU pay doable his former rent.* 

In order to give landlords a check and speedy remedy against 
the tenants holding over when the p roperty is of small vahie, it 
is now proyided by 1 A 2 Yid, c 74 tiiat the landlord may 
proceed, after written notice, to recover possession by asnmmary 
proceeding before any two justices who may issue their warrant 
far possession accordingly; and by 19 & 20 Yict, c 106, wbere 
the value or rent shall not have exceeded £50 per arnium, the 
landlord may enter a plaint in the county court of the district* 
and after judgment, obtain possession through the high bailifT 
of the court, on a warrant to be issued by the r^iistrar. 



• 800 SliUnte or Fniida, » Ctf . n^ c. S, aoiaidM ly 9 060. IT^ a H ■. S^ 9 ; 
000 alio 2t * M inet, 6. IM* 
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ESTATES UPOir OOlTOITIOir. 

Besides the seyeral Estates as classified in respeot of their 
dnratiQii and interest, there is another species, called Estates 
upon Condition (the condition Mng expressed or implied) im- 
porting that the estate may he created, enlarged, diminished, 
or defeated; or the heneficial interest therein suspended upon 
the happening or not happening of some uncertain eyent 
These estates are of two sorts :— 1. Estates upon Condition 

Implied. 2. Estates upon Condition Expressed, under which 

last may be included Estates held in Tadio, Gfage, or Pledge; 
;and Estates held lij Elegit 

Explain these ** Estates." 

An estate upon condition implied m law, is where a grant of 
•aa estate has a condition annexed to it inseparable from its 
essenoe and constitution, although no condition be expressed in 
words. As if a grant be made to a man of an office generally, 
without adding other words, the law tacitly annexes hereto a 
condition that the grantee shall duly execute his office, on 
breach of which condition it is lawful for the grantor, or his 
heirs, to oust him, and grant it to another person ; for an office 
either public or private, may be forfeited by mds-tbser or non-user. 
In public offices that concern the administration of justice or the 
commonwealth, non-vser is of itself a direct and immediate 
cause of forfeiture ; but non-vser of a private office is no cause 
•of forfeiture unless some special damage, is proved to be occa- 
sioned thereby ; for in the one case delay must necessarily be 
occasioned in the affairs of the public, which require a constant 
Attention; but private offices^ not requiring so regular and 
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unremitted a service, the temporary neglect of them is not 
necessarily prodnctive of mischief. Frcmchisea also, being regal 
privileges in the hands of a snbject, are held to be granted on 
the same condition of making a proper nse of them ; and, there- 
fore, they may be forfeited either by abnse or neglect. 

Upon the same principle . proceed all the forfeitures which are 
given by law, of life estates and others, for acts done by the tenant 
himself that are incompatible with the estate which he holds. 

An estate on (X)ndUi(>we»pre89ed in the giant itself* is where 
an eatate is granted, either in fee-simple or otherwise, with an 
expvess qualification annexed, whereby the estate granted shaU 
either commence, be enlarged, or be defeated, upon performance 
or breach of such qualification or condition. These conditions 
are therefore either ^Trece^Jen^, or subsequent. Precedent are such 
as must happen or be performed before the estate can vest or be 
enlarged; subsequent are such, by the failure or non-perfbrmanoe 
of which an estate already vested may be defeated. Thus, if an 
eatate-for life be limited to A. upon his marriage with B., the 
marriage is a, precedent conddMon, an^ till that happens no estate 
is vested in A. But if a man grants an estate in fee-simple, reserv- 
ing to himself and his heirs a certain rent ; and that» if such rent 
be not paid at the times specified, it shall be lawful for bim and 
hia heirs to re-enter, and avoid the estate ; in this case the 
grantee and his heirs have an estate upon condition siibsequerU 
which is defeasible; that is, annulled or abrogated, if the con- 
dition be not strictiy performed. These express conditions, if 
they be impossible at the time of their creation, or afterwards 
become impossible by the act of God, or of the feoffor himself or 
repugnant to the nature of the estate, are void. 
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Estates held in Vadio, Gage, or Pledge — are of two kinds 
Fiintm Vadi/umf or living pledge; and Mortmimi Vadmm, dead 
pledge, or Mortgage. 

Vimim Vadiu/m, or living pledge, is when a man borrows a sum 
(suppose £200) of another, and grants him an estate, say, of £20 
per annum, to hold till the rents and profits shall repay the sum 
80 borrowed. This is an estate conditioned, to be void as soon 
as such sum is raased; and in tiiis case the land' or pledge is 



Bald to be living; it stibsists and ffnrvms the debt, and imme- 
diately on the discharge of that, reverts to the borrower. 

Morbwwm, Vadiwm, a dead pledge, or mortgage (which is 
mnoh more common), is* where a man borrows of another a 
specific snm, and conveys to him an estate in fbe, or for a less 
period, on condition that if he, the borrower or mortgagor, as he 
is cabled, shall repay the mortgagee the said snm on a oerfcain 
day mentioned in the deed, then the mortgagor may re-enter on 
the estate so conveyed in pledge ; or, as is now the more nsnal 
way, the mortgagee reconveys the estate to the mortgagor. In 
the event of the mortgagor not paying the debt on the day fixed 
by the deed, the right to the land which is so pnt in 
pledge is, by the common law, vested in the mortgagee, 
who may, by legal process, enter on the lands. Bnt this 
will not prevent iiie Gomt of Chancery, in its office of adminis- 
teiing equity, from interfering ; for it holds, that after the da^ 
fixed for payment has passed, the mortgagor has still a right 
to redeem his estate, on payment of the mortgage money, with 
interest and expenses, within a reasonable time. So, though the 
estate be thns forfeited^ and absolutely vested in the mortgagee 
at* the common law, the courts of equity will interpose, and no 
agreement with the creditor, however siviugent^ can deprive liie 
debtor of his equitable right. This is called the mortgagoi's 
eqwiiy of redemption ; tiiat is, an equUahle estate in the land. 

The mortgagee may eject the mortgagor by an action of eject- 
ment in a court of law, but the Court of Chancery will compel 
him to keep a strict account of the rents and profits ; and, when 
he has received ihe fuU amount of the money lent with interest 
and expenses, it will compel him to reoonvey the estate to the 
mortgagor. The Court of Chancery, however, is so fEur indulgent 
to the mortgagee that it wiU not deprive him for ever of the 
money which is due to him. On a foreclosure suit being insti- 
tuted, the Court of Chancery is empowered to direct a sale of the 
property at the request of either party, instead of a foreclosure. 
jKTo sale, is to be made until after six months' notice in writing ; 
after which sale i2ie mortgagee is at liberty to. retain £or himself 
his principal^ interest, and costs ; and the surplus, if any, must 
be paid over to the moctgiigor. 

It is now the custom in genenJ praetioe to intBoduce a pmwf 
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o/tola into the mortgage deed. wlucH enables the mortgagee, in 
case of defiinlt of payment, to effect a sale of the mortgaged 
premiaeB after six months' notice in writing. 

The principles of Eqnitj as to equity of redemption now apply 
equally to leasehold or copyhold estates as to the mortgage of 
freehold.* 

A deposit of iiUe-deecUt generally accompanied by a note in 
writing, on the borrowing of money, is, in eqnity, a mortgage of 
the lands therein mentioned. 

Estates by Siatute Merchant and Statute Staple, which were 
originally made applicable as secnrities for money, have been 
superseded by varions statutes passed for the benefit of creditors. 
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The other estate, created by operation of law, for security and 
■atisiaction of debts, is called an estate by elegit. An elegit 
is a writ, founded on the statute of Westminster 2, by whicht 
after a plaintiff had obtained judgment for his debt at law, 
the sheriff used to give him possession of a moiety of the de- 
fendant's lands and tenements, to be occupied and enjoyed 
nnta his debt and dama«e8 were foUy paid ; and, during the time 
he so held them, he was called tenant by elegit ; but now, by 
stat. 1^2 Yict, c. 110, the judgment creditor can seize by 
that writ the whole instead of a moiety of the judgment debtor's 
lands and tenements. 

By stat. 27 & 28 Yict., c. 112, it is provided that decrees 
and orders in equiiy, lunacy, and bankruptcy, whereby any 
money shall be payable to any person, shall have the effect of 
judgments in the superior courts of common law, and the persons 
to whom such money is payable are consequently, as judgment 
creditors, entitled to issue out this writ, and to become tenants 
hy elegit. These courts may also direct a sale of the lands or 
tenements so taken by force of the writ of elegU.f 



* See recent enaetmente respecting the relatlTe relations of mortgagor and mort- 
gagee, Debts* Payment Acts, 17 ft 18 Yict, a 118 ; 80 ft 81 Yict, o. 69 ; Foieclosarei, 
Bedemption, and jSale Acts, U ft 16 Yict, o. 86, s. 48; and 28 ft 29 Ylot., c. 99, 
amended by 80 ft 81 Ylct^ c 142. 

t An estate by elegU is not strictiy a freehold estate, bat is ooniidoted as a 
diatlal Interest, and pas ses to <he personal representatiTes. 



OHAPTEE IX. 



ESTATES IN POSSESSION, BEMAINDES, AIH) BEVEESION. 

Hitherto we baye oonfiiderecL Estates solely with regard 
to their duration or the quantity of interest which the 
owners have therein ; let us now consider them with regard 
to the time of their enjoyment, when the actual taking 
or receipt of the rents and profits and other adTantages 
arising therefrom begin. 

Explain Estates in Possession, Bemainder, and Beversion. 

An estate in poeeession, wHch is also called an estate exee/vdod^ 
is where a present mterest passes to and resides in the tenant, 
not depending on any subsequent circumstance or contingency, 
as in the cases of estates executory. An estate in possession 
does not in law mean that the owner has the actual possession, 
but that he has the legal right of possession. 
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An estate in r&tnainder is an estate Umited to take effect 
and be enjoyed after another estate is determined. As if 
a man seised in fee-simple grants lands to A, for twenty 
years, and, after the determination of the said term, then to B« 
and his heirs; here A is tenant for yea/ra, remainder to B. 
in/ee. So if land be granted to A for twenty years, and after 
the determination of the said term to B. for life, and after the 
determination of B.'s estate for life to be limited to C. and his 
heirs, this makes A tenant for years, with remamder to B. 
for Ufe, and remamder over to 0. in. fee. Here the estate of 
inheritance undergoes a division into three portions : there is first 
A.'s estate for years carved out of it ; after that B.'s estate for 
life; and then the whole that remains is limited to C. and his 
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heirs ; that is, the fee-simple, being the highest and largest estate 
that a subject is capable of enjoying. Althongh there are three 
parts, there is only one estate of inheritance. 

The first rtde with req)ect to the creation of a remamder is, 
that there must necessarily be some particular estate precedent 
to the estate in remainderi as no remainder can be created 
withoat snch a precedent particnlar estate. 

The aeeondnde is that the remainder mast oommanoe or pass 
out of the grantor at the time of the creation, of the particnlar 
estate. As where there is an estate to A. for life, with lemainder 
to B. in fee ; here B.'s remainder in fee passes &om the graator 
at the same time that seisin is delivered to A. of his life estate 
in possession. 

The third rule is that the remainder mnst vest in the 
grantee during the continnanoe of the particnlar estate. As, 
if A. be tenant for life, remainder to B. in taQ; here B/s 
remainder is vested in him, at tiie creation, of the par- 
tionlar estate to A. fivr life. Or, if A. and B. be tenants 
for their joint lives, remainder to the survivor in fee; 
here, though during their joint lives the remainder is vested 
in neither, yet on the death of either of them the remainder 
vests instantly in the survivor; therefore both these are good 
remainders. But, if an estate be limited to A. for life, remain- 
der to the eldest son of B. in tail, and A. dies before B. has any 
son; here the remainder will be void, for it did not vest in any 
one during the continuance, nor at the determination, of the par- 
ticular estate ; and, even supposing that B. should afterwards 
have a son, he shall not take by this remainder; for, as it did not 
vest at or before the end of the particular estate, it never can vest 
at aU, but is gone for ever. 

The fovHh rule is that a remainder may not be limited to a 
duld of an unborn person., as a limitation tending to a perpetuity 
is absolutely void, and a limitation of such a void remainder 
makes aU subsequent remainders bad. 

Bemamders are either vested or conti/ngent A vested remain- 
der is where the estate is invariably fixed to remain to a 
determinate person after the particular estate is spent ; as if A. be 
tenant for twenty years, remainder to Bi in fee. B.'s is a vested 
remainder, and it may be transferred, aliened, or chaiged with 
debts. • 
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Oowtmgemt or ea^cwlory remcnnders are where the eitote in 
remaixider is limited to take eSoct, either to an nnoertain 2Mr«ort» 
or Txpon an ttnoerfcaan event. As if A. be tenant for life, with 
remainder to B.'b eldest son (then nnbom) in tail ; this is a con* 
tmgent remainder, for it is nncertoin whether B. wiU have a son 
or not ; bnt the instant that a son is bom, the remainder is no 
longer contingent^ bnt vested; for if A. had died before the 
contingency happened; that is, before B.'s son was bom, the 
remainder wonld have been absolutely gone; for the particular 
estate was determined before the remainder could vest. 

The second kind, or those limited on an tmeertam eveni, may 
be exemplified thus : — ^By a lease to A. for life, remainder to B. 
for life, and if B. should die before A., then the remainder to C. 
for life. B.'s dying before A. is an event that may not happen, 
and therefore the remainder to G. is contingent 

Oontingent remainders could have been defeated by destroy- 
ing or determining the particular estate upon which they 
depended before the contingency happened whereby they became 
vested. Thus, where there was a tenant for life, with divers 
remainders in contingency, the tenant for life might not only by 
his death, but by alienation, surrender, or otherwise destroy 
and determine his own life estate before any of those remainders 
vested, the consequence of which was that he utterly defeated 
them all ; but now the law relating to the defeating of contin- 
gent remainders has undergone material alteration by the Act 
amending the lawof real property,*which provides thatcontingent 
nmainders "shall be, and if created before the passing of the 
Act, shaJl be deemed to be, capable of taking effect, notwith- 
standing the detemoination by forfeiture, surrender, or merger 
of any preceding estate of freehold, in the same manner in all 
respects as if such determination had not happened.''t 

Merger is when a less estate and a greater, limited subsequent 
to it, coincide and meet in one and the same person without any 
intermediate estate ; then the less estate is said to be merged 
in the greater. Thus if A. be tenant for years with remainder 
to B. for life, and A. assigns his term to B. ; or the two estates 
coming together in any otiier way, the term is merged in the 
fteehold estate. 

* See 8 ft 9 Ylei, o. loe^ s. 8, repeallag stat. 7 ft 8 Ylci, o. 7B, s. 8. 
t See " Ueet and Truata,** p. 178. 
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An meouJtory devise is a IimxtatiQiL of a future estate* or 
interest* in lands, or chattels personal, as the law admits, in the 
case of a wiU. It is contrary to the roles of limitation in oon- 
▼eyances at common law ; and is an indulgence allowed to a 
man's last will and testament. The difSarence between a con- 
tingent remainder and a devise is this, that the first may be 
barred, but an executory devise cannot be prevented or destroyed 
by any alteration whatsoever in the estates out of which or 
after which it is limited. An executory devise, within which 
the contingency must happen, is restricted to the period of a 
life or any number of lives in being, and twenty-one years 
afterwards. Church property is not embraced by the law of 
perpetuity.* 

An estate in reversion is the residue of an estate left in the 
grantor, to commence in possession after the determination of some 
particular estate granted out by him. As, iftherebeagifbintail, 
the reversion of the fee is, without any special reservation, vested 
in the donor by act of law ; and so also the reversion, after an 
estate for hfe, years, or at will, continues in the lessor ; for the 
fee-simple of all lands must abide somewhere; and if he, who was 
before possessed of the whole, carves out of it any smaller estate, 
and grants it away, whatever is not so granted remains in him. 
Thus a grant of an estate by the owner of the fee-simple to "A. 
for life" leaves in the grantor this reversion in fee-simple, which 
will commence in possession after the determination of the life- 
freehold. A reversion is never, therefore, created by deed or 
writing, but arises from construction of law. A reversion being 
a vested interest^ may be aliened and charged much in the same 
manner as estates in po8Bession.t 



* See Ferpetoating Testiinony Act, 5 ft 6 T^ot, o. 69 ; also 21 4; 93 T/lot, c. 98. 

t By 8 ft 9 Vict, c 106, it is proyided that a feoffment made after the Ist 
October, 1845, shall not haye any tortioos operation; see also 20 ft 21 "^ct, o. 57, 
as to rerersionary interests of married women; and 81 ft 82 Yict., o. 4^ as to the 
sale of xtrersions. 
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ESTATES DT SEVERALTY, JOINT-TEirANCT, COPAE- 

GENART, AND COMMON. 

¥6 come now to treat of Estates with respect to the mm* 
her and connections of their owners, and the tenants who 
occupy and hold them. Considered in this Tiew, estates 
of any quantity or length of duration, and whether they 
be in actual possession or expectancy, may he held in four dif- 
ferent ways, Tiz. :—l.lJiSeveralty. 2. TnJoint-Tenarrcy. 

3. In Coparcenary. 4. In Common. 

Esplajnthe Nature of these Estates; how created; next, 
their Properties and respective Incidents ; and lastly, 
how they may be Severed or Destroyed. 

He that holds lands or tenements in aeveralty, or is sole 
tenant thereof, is he that holds them in his own right only* 
withont any other person being joined or connected with him in 
point of interest, dnring his estate therein. 

An estate in joint-iena/ncy is where an estate is acquired 
by two or more persons in the same land, by the same title ; 
and, at the same time, whether to hold in fee-simple, fee-tail, for 
life, for years, or at will. 

The creaMon of an estate in jowi-ienancy depends on the 
wording of the deed or devise, by which the tenants claim title; 
for this estate can only arise by purchase or grant; that is, by 
the act of the parties, and never by the mere act of law. Thus if 
an estate be given to a plurality of persons, withont adding any 
restrictive, exclusive, or explanatory words ; as if an estate be 
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grantedto A. and B. and their lieizB, this m&kee themimxaediately 
joint-tenants in fee of the lands ; for the law interprets the 
grant so as to make all parts of it take effect, which can only be 
done by creating an eqnal estate in them both. As the grantor 
has thns united their names, the law gives them a thorongh 
union in all other respects. 

The properties of a joint estatsBrrderiTed from its wvUy, which 
is fonrfold; the nnity of imtereet, the nnity of iUle, the nniiy of 
^jm«,andthe nnity of jpoMMnon; or, in other words, joint-tenants 
have one and the same intarost accndng by one and the same 
conveyance, commencing at one and the same time, and held by 
ooB and the same nxutivided poesession. While they all Ixre, 
each tenaiit is said to be seised per my et per toui ; when any 
die, ihe snrvivor or survivors have the same estate ; and the beir 
of the Burvivor is the person who alone will be entitled to 
inherit. 

Joint-tenancy may be severed by destroying any of its unities; 
by partition, by aJienation, and by an accession of interest ; for 
each joint-tenant possesses an absolute power to dispose in his 
life-time of his own share of the lands, by any of the usual 
modes of alienation. ' 

A joint-tenant may make a vaJid lease of his share, a 
dealing of this Idnd being a severance pro tamto ; the Court of 
Chancery will, if satisfied with the application, compel a parti- 
tion,* or order a sale and distribution of the proceeds. 

A demise, however, of one's share by wiU is no severance 
of the jointure; for no testament takes effect till after the 
death of the testator, and by such death the right of the 
survivor is already vested. 
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An estate held in copcurc&ncMry is where lands of inheritance 
descend from the ancestor to two or more persons. It arises 
either by common law, or particular custom. By common law; 
as where a person seised in fee-simple or in fee-tail dies, and his 
next heirs are two or more females, his daughters, sisters, aunts, 
cousins, or their representatives. In this case they shall all inherit, 
and these co-heirs or co-heiresses are then called copa/rceners ; 
or, for hrenij, parceners. Parceners by particular custom are 

* See Joinftare Acts, 27 Hen. ym, o. 10 ; amended by 26 ft 27 Vict^ c. 12& 
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wkflfeJaBdsdeaoeDdf as in gamiSemd, i» a]l ihe ma^ bx b(^^ 
degue^i M sooflt biotliani, xmdes, &c. And, in eiihar of them 
cases, all the parceners pnt together make bnt one hauv and 
have but one estate among them. 

An estate in eopa/reencery resembles that of joini-tenafivcy in 
nnitj of interest, HUe, and poeseseion; bnt differs mflterially in 
many points: — Pcvrcenert claim by dfescent, whereas joint-tenants 
always claim by pwrehase. So if two sisters pnrchase lands, 
to hold to tiiem and their heirs, they are not copa/roeners, 
bnt joint^tenants ; and hence it likewise follows, that no lands 
can be held in coparcenary bnt estates of inheritance, which are 
of a descendible nature. Thero is no nnity of time necessary to an 
estate in coparcenary ; for if a man has two daughters, to whom 
his estate -descends in coparcenary, and one dies before the other, 
the snrviying daughter and the hei/r of the other are par- 
ceners; the estates vesting in each of them at different times, 
though it be the same quantity of interest, and held by the same 
title. 

Parceners, thongli they have an tem%, have not an ewHrety, of 
interest. I^ey ure properly entitled each to the whole of a dis- 
tinct share ; and of course there is no jus accreseendi, or swrvwor' 
sfwp between them; for each part descends severally to their 
respective heirs, thoughthe unity of possession continues ; and 
as long as the lands continue in a course of descent^ and united 
in possession, so long are the tenants therein, whether male or 
female, called parceners. Though persons related in eqnal 
degree to the ancestor are entitied in equal shares ; yet, as ilteir 
neirs will represent them or stand in their place, there is no 
equality of interest amongst the parceners. Thus, if a man dies, 
leaving four granddaughters, three of them the issue of an elder 
daughter, and one of a younger daughter; all four shall inherit, 
but the daughter of the younger shall taka as mudi as all .tiie 
other three ; that is, her motber^s share. 

An estate in copa/reenary may be destroyed. 1. By partition, 
which disunites the possession, converting the estate into two or 
more estates in severalty. 2. By alienation, which disunites the 
title, and' may disunitpi the interest, changing the estate into a 
tenancy-in-common. 3. By the wnole at last descffliding to and 
vesting in one single person, which brings it to an estate in 
severalty. 
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Formerlf paroenen of a oopyludd oonld not make parthaoii 
trithout the consent of the lord, bat such consent is no kmger 
necessarr.* 

TenanU^n'Common are snch as hold by sereral and distinct 
titlesy bat bj onitj of possession; becaase no one knows his own 
sereraltj, and therefore they all occapy promiscaoasly. This 
tenancy therefore happens where there is a onity of possession 
merely, bat perhaps an entire disonion of interest^ of title, and 
of time. If there be two tenants in common of lands, one 
may hold his part in fee-simple, the other in tail, or for Ufe; so 
that there is no necessary tmUy of interest One may hold by 
descent^ the other by porchase; or the one by ptirchase from A., 
the other by porchase from B. ; so that there is no utdty of tiUe» 
One's estate may have been vested fifty years, the other's bat 
yesterday; so there is no t/mty of time. The only anity is that 
of possession. 

Tenancy in common may be created, either by the destraction 
of estates in joint-tenancy and coparcenary, or by special limit- 
ation in a deed. Thos, if one of two joint-tenants in fee alienes 
his estate for the life of the alienee, the alienee and the other joint- 
tenant are tenants in common; for they then have several titles^ 
the other joints-tenant by the original grant, the alienee by 
the new alienation ; and they also have several interests, the 
former joint-tenant in fee-simple, the alienee for his own life 
only. 

Another illostration of a tenancy in common is this : — ^Where 
lands are given to two persons in different capacities, roithout 
words of division, they will take as tenants in conmion. Thns, if 
the donees be one a corporation and the other a natoral person, 
the tenancy is not joint, but common. 

A tenancy in common may be dissolved by oniting all the titles 
and interests in one tenant by purchase or otherwise, which 
brings the whole to one severalty; or by making partition 
between the several tenants in common, which gives them all 
respective severalties, 

* Sm 4 ft 6 "^61, e. 85, M to the purtltloii of copyhold and tuitonuyesteftM* 
See 8 ft 9 Vict, c 106, as to the amendment of the law of Beal PropeTty; and ML 
ft 83 "^ct, c. 40, ae to the power of the court to order a Bale and diitilbatioa of 
the preeeedB, instead of a diTision of the property. 



OHAPTEB XL 



TITLE TO THnreS SEAL. 

Hitherto we bave tmn principally engaged in defin- 
ing the nature of Things Real, in desorihing the Tenures 
by whioh they may be holden, and in distingnishing the 
fieveral kinds of Estate or Interest that may be had there- 
in; let ns now oonsider the Title to Things Seal, with the 
manner of acquiring and losing it 

Define a ^'Title," and explain the several stages or 
degrees requisite to form a complete Title to Lands and 
Tenements? 

A title is thus defined hy Sir Edward Coke, "Utuhis estjusta 
ca/usa poBsideT^di id quod nostrv/m est :** in other words, it is 
the means whereby the owner of lands has the just possession 
of his property. A complete title involves two elements — ^the 
fact of possession and the right to the possession. 

The lowest and most imperfect degree of title consists in the 
mere naked possession or actual occupation of the estate, without 
any apparent right, or any shadow or pretence of right to hold 
and continue such possession. This may happen when one man 
invades the possession of another, and by force or surprise turns 
him out of the occupation of his lands, which is termed a dis' 
seisin, being a deprivation of that actual seisin, or corporal 
freehold of the lands which the tenant before enjoyed. Or, it 
may happen that after the death of the ancestor, and before the 
entry of the heir; or, after the death of a particular tenant and 
before the entry of hi-m in remainder or reversion, a stranger 
may contrive to get possession of the vacant land and hold out 
him that had a right to enter. In all such cases the wrong* 
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doer has only a mere naked po8se88ion, which the rightfiil owner 
may put on end to ; bat the burden of proof of title is thrown 
upon any one who claims to oust him ; for without sucli ctdual 
poaeetsum^ no title can be completely good. An nnintermpted 
pOBseesion for twenty years is primd fiioie evidence of a good 
title. 

The next ingredient to a good and perfect title is the right of 
possesaum, which may reside in one man, while the (tctiial posses- 
sion is not in himself bnt in another, as in the case of mort- 
gagee and mortgagor. 

A further ingredient is the right of property, the JtM proprietoHs, 
withont either possession, or even the right of possession. As, if 
a person disseised or turned ont of possession of his estate neglects 
to pursue his remedy within the Hmited time prescribed by law, 
the disseisor or his heirs gain the actual right of possession ; for 
if the owner of lands, having a complete title, neglects to bring 
an action or make an entry within twenty years after the right 
to bring an action has accmed, his right of doing so is extin- 
goiahed. 

As to claims for the recovery of real estate, a person bny- 
ing, with an apparently good title, is not bound by claims of 
which he has no notice, and in respect of which no action or 
suit has been actually commenced; indeed, a suit already com- 
menced will not bind him, unless it has been registered within 
five years from the date of the purchase in books kept for 
that purpose in the Common Fleas. 

In the absence of any stipulation to the contrary, a vendor 
must show a title to the estate to be sold of sixty years' 
duration.* 
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* The LordOhaooellor'* Land BUI, now bttem Ihe Hooae of Lordii prQiEKWitlto 
Blmidifloation of the title to and transfer of land. There is to be a registration for 
all owners who choose to ask for it ; uid a title registered without investigation or 
certificate wil]« if not attached within ten years, be made abeolote. Lord SnU 
borne pvopoaes to sobstitate ten years as the period wlthla whUh sntta J999 ^ 
brought for the recovery of land or rent. 
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M(X)ES Of ASQXJWM AND LOSHTO A TEFUB TO 

BEAL PEOFEBTT. 

BaTing considered the several ingredients requisite to form 
a complete title to lands, tenements, and hereditaments^ let us 
next consider the several manners in which a complBte title 
may be imj^xwdUj acquired and lost, whereby the dominion 
of " Things Beal" is either continued or transferfed flrom 
one man to another. 



Ibqplain the vmUmB mefhods of acqairing on the one 
hand, azid of losing on the otiier, a Title to Sstalesin 
Th^BeaL" 



(( 



The meihods of a>cquirinff on the one hand, and of lomng on 
the other, a titie to estates in Thihgs Bkal are, by onr law, 
reduced into two main diYisions : — ^1. By Descent, where the title 

to 

is vested in a man by the opexation of law. 2. By FwxJiaae, 

where the title is vested in him by his own act or in pnrsoaaice 
of some agreement, and not by descent from any of his anoestors 
or kindred. This latter mode, as wiQ be seen hereafter, inclndes 
several snlMliviflums. 

I. By Descents 

Descent depends materially on the nature of kindred and the 
several degrees of consaaigtmiUy of the kindred or alliance in 
blood. 

Conscmguinity, or kindred, is the connection or relation of per- 

k2 
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soiifl descended firom the same stock or common ancestor. This 
consangoinity is either Imeol, or coUcUeraL 

Lineal eonsanguimty is that which sxibsists between persons 
of whom one is descended in a direct line from the other, as between 
John Jones and his son, grandson, great-grandson, and so down- 
wards in the direct descending line; or, between John Jones and 
his fiither, grandfather, great-grandfather, and so npwards in 
the direct ascendmg line. Every generation, in this lineal direct 
consangninitj, constitutes a different degree, reckoning either up- 
wards or downwards : the father of John Jones is related to him in 
the first degree, and so likewise is his son; his grandfather and 
grandson in the second; his great grandfather and great-grand- 
son in the third. 

OoUaterdl kindred are such as lineally spring firom one and 
the sam^ ancestor, who is the stirpe, or root — ^the gtipes, tronk or 
common stock, whence these relations are branched out. As 
if John Jones hath two sons, who have each a numerous issue; 
both these issues are cousins and are collateral kinsmen to each 
other, because they are all descended firom this common ancestor, 
and all have a portion of his blood in their veins, which denomi- 
nates them consanguineos. The very being of collateral consan- 
guinity consists in their descent from one and the same common 
ancestor. 

Explain Title by Descent, and briefly state the substance of 
the Eules of Descent as prescribed by the Act of 1833. 

JDescent, or hereditary succeaaion, is the title whereby a man 
on the death of his ancestor acquires his estate by right of 
representation as his heir-at-law, and by the Act, ''the word 
descent shall mean the title to inherit land by reason of con- 
sanguinity, as well where the heir shall be an ancestor or 
collateral relation, as where he will be a child or other issue." In 
every case the descent is to be traced to i^e pwrchaser. 

In the year 1833 an Act,* called the " Inheritance Act," was 
passed, materially altering the former rules of descent ; and these 
alterations apply to every kind of hereditament, whether it be 
subject to the common law of England or to any peculiar cus- 
tom^ such as that of ga/velhmd or horough-BngUsh ; but in those 

• 8 & 4 Wm. IV., c. 106, amended by 23 ft 23 Vict, c. 85, bb. 19 ft 20. 
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cases only to the extent of proyiding thai^ on faQnre of direct 
lineal descendants, the direct lineal cmcestor inherits in pref erenoe 
to collateral relations. It does not alter the descent where 
there are direct lineal descendants. This Act does not extend 
to any descent on the decease of any person who may haye died 
before Jannary 1, 1834. 

The "Canons of Inheritance," according to the new law, 
grafted npon the old, are the following : — 

1. That inheritances shall lineally descend in the first place to 
the issne of the last purchaser or person entitled, nnless it be 
proved that he mherUed the same, in which case '' the person 
from whom he inherited the same shall be considered to have 
been the purchaser ; and in Hke manner the last person from 
whom the land shall be proved to have been inherited shall in 
every case be considered to have been the purchaser, nnless it 
shaU be proved that he inherited the same." That when any 
land shall have been devised by any testator who shall die after 
December 1, 1833, to the heir, or to the person who shall be 
the heir of snch testator, snch heir shall be considered to have 
acquired the land as a devisee, and not by descent 

2. That the male issne shall be admitted before the female^ 
and that where the issne are two or more males in eqnal degree^ 
the eldest only shall inherit, bnt the females ail together. Thns, 
if a man has two sons, John and James, and two daughters, 
Mary and Eliza, and dies, John, his eldest son, shall alone 
.sncceed to his estate, in exclusion of James and the two 
^daughters; but if both the sons die without issue before 
ihe &ther, the daughters shall both inherit the estate as 
<co-heiresses. 

3. That all the lineal descendants, m wfirdtwm, shall represent 
the ancestor ; that is, shall stand in the same place as the person 
bimself would have done had he been living. Thus the child* 
.grandchild, or great-grandchild, either male or female, of the 
eldest son, succeeds before the younger son, and those represen- 
tatives shall take neither more nor less, but just as much as 
their principal would have done. As, if there be two sisters, 
Jane and Eliza, and Jane dies, leaving six daughters, and then 
John Jones, the father of the two sisters, dies without other 
issue, these six daughters shall take among them exactly the 
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same bs tiheir moCher Jane would lave done ; that is, a moiefy 
of the lands of John Jones in ooparcenaiy ; so that npon parti- 
tion made, if the land be divided into twelve "paxtB, Eliza, the 
snmving sister, shall liave six thereof and her six nieces, the 
dangliters of Jane, one apiece. This taking by representation 
is called snocession m stirpes, according to the roots, since all 
the branches inbent the same share that their root whom the j 
represent would have done. 

4. That on &ilnre of lineal descendants or issne of the pur- 
chaser, the Uneal ancestor shall be heir to any of his issue, so 
that the &ther shall be admitted before a brother or sister ; and 
a more remote lineal ancestor to any of Ids issue other than a 
nearer lineal ancestor or his issne. 

5. That none of the maternal ancestors of the person £rom 
whom the descent is to be traced, nor any of the descendants, 
shall be capable of inheriting nntal all his paternal ancestors 
and their descendants shall have failed ; and also that no female 
paternal ancestor of snch person, nor any of her descendants, 
shall be capable of inheriting nntil all his male paternal ances- 
tors and their descendants shall have &aled ; and that no female 
maternal ancestor of snch person, nor any of her descendants, 
shaO be capable of inheriting nntil all his male maternal ances- 
tors and their descendants shall have failed. 

6. That the mother of the more remote male ancestor be ad- 
mitted before the mother of the less remote male ancestor. 

7. That a kinsman of the lialf-hlood shall be capable of being 
heir; and that snch relation by the half-blood shall inherit next 
after a kinsman in the same degree of the whole blood and his 
issue where the common ancestor shall be a male, and next after 
the common ancestor where such conmion ancestor is a female ; 
so that the brother of the half-blood on the part of the &ther 
shall inherit next aft«r the sisters of the whole blood on the 
part of the father and their issue; and the brother of the 
half-blood on the part of the mother, shall inherit next after 
the mother. 

8. Where there shall be a total fiulnre of heirs of the purchaser, 
or where any land shall be descendible as if an ancestor had been 
the purchaser thereof, and there shall be a total &ilure of the 
hessB <jf such ancestor, then and in every such case the land riiall 
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A$so0sd, and tiie dtaeent illmll 1die!nce£:>iiih be tamced, fitnn-'flto 
person last entittod to the lancd as if he bfird been the pmrdhaBer 
thereof* '_ , ,,^^.,^..^^^^^^^^. ^^.^ ^^,.^^.^^ 

n. Buxchatfe, 

IWc^ose, taken in. its largest and most extensive sense, is the 
possession of lands and tenements which a man has aoqnired 
otherwise than by deeceat. In this sense it includes every 
o&ier Tueikod of ooming to an estate bat that of inherit- 
ance. It is not only snch acquisitions of land as are obtained by 
way of bargain and sale for money or some other valuable con- 
sicbration ; for if I give land freely to another, he is in the eyes 
of the law 9,pwrchaser; or a man who has his father's estate 
settled upon him in tail before he was bom, is also a purchaser. 
What we call purchase (perqmsUio) the feudalists called eo»- 
qtuestus or conqmeitio (conquest) ; denoting any means of aoqiur- 
ing an estate out of the common coarse of inheritance. 

The difference in effect between the acquisition of an estate 
by descent and by purchase ccmsists principally in these two parti- 
culars i-^l, That by purchase, the estate acquires a new inherit* 
aUe quality, and is descendible to l^e owner's blood in general, 

and not to the blood only of some particular ancestor. 2. An 

estate ti^en by pvrchase wiU not make the heir answerable for 
the acts of the ancestor, as an estate by descent will ; for if the 
ancestor, by any deed^ obligation, covenant, or the like, bindeth 
himself and his heirs and dieth, the deed, obligation, or covenant 
shall be binding upon the heir, so Ikr as he had any estate of 
inheritance vested in him by descent firom that ancestor, whether 
he r^nains in possesion or hath aliened it. 

This is the legal signification of the word perqmsiHo, or 
purchase, and in this sense it includes the £ve following 
methods of acquiring a title to estates: — ^1. Escheat.— 2. 

Oeeupancy. 3. Prescription. 4. Forfeiture.— 6. Aliena- 

tson. 



p^ 



A 



X. Ifaeheat. 

E94^(eat denotes u obstraction of tin eoune of dsecent^ 
«ad« consequent determination of the tenure by some unfore- 

* The aocompanylsg dJagiam will QlnBtrate tbe appllcfttton 6f Ibo ndei. 
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seen oontrngency, in wHch case the land naturally reverts to 
the original grantor or lord of the fee. Escheat also arises from 
defEHilt of heirs, when the tenant dies without any lawful and 
natural-bom relations on the part of those ancestors from whom 
the estate descended ; or when the intestate tenant, having been 
a bastard, does not leave any lineal descendants, since he cannot 
have any collateral descendants. 

Italsoarisesnx>on attainder of thetenant, bntthat isnow seldom 
called into action, for the Crown in modem times nsnally waives 
its prerogative by making a grant, in order to restore the estate 
to the family of the attainted person, or to eflfectoate any dis- 
position of it which the former tenant may have contemplated. 

Aliens possessing no inheritable blood cannot claim by de- 
scent ; bnt all subjects, being natural-bom subjects of the Queen, 
may inherit, and make their titles by descent from any of their 
ancestors, lineal or collateral.* 

II. Occupancy. 

Title by Occu^cmcy is the taking possession of those things 
which had no owner. This right of ocmpancy, so far as it con- 
cerns real property, was extended only to a single instance, 
namely, where a man was tenant pti/r atUre vie, or had an estate 
granted to himself for the Ufe of (mother, and died during 
the life ofcestm que vie ; that is. Mm by whose life it was holden. 
In this case, he that could first enter on the land might lawfdUy 
retain the possession so long as cestui que vie lived, by right of 
occupancy ; but this title of conmion occupancy is now regulated 
by the Wills Act, 7 Wm. lY. & 1 Yict, c. 26, which provides that 
an estate pur ami/re vie, of whatever tenure, and whether it be a 
corporeal or incorporeal hereditament, may be devised by last 
will and testament; that if no disposition by will be made of 
an estate pwr (wi/re vie of a freehold nature, it shall be charge- 
able in the hands of the heir, if it come to him by reason of spe- 
cial occupancy as assets by descent, as in the case of freehold 
land in fee-simple ; but in case there shall be no special occupant 
of an estate pwr OAitre vie of whatever tenure, and whether a 
oorporeal or incorporeal hereditament, it shall go to the executor 

* See Alien Acts 6 ft 7 Wm. IV., o. 11 ; 7 ft 8 Vlct^ c 66; 10 ft 11 Yiot, o. 83; and 
81 ft 83 Yiot, 0. 73. 
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or administrator of the party that ^lad the estate thereof by 
virtae of the grant, and that in every case where it comes to the 
hands of such personal representative, whether by special occn- 
'psaxcj or by virtue of the Wills Act, it shall be assets in his 
hands, to be applied and distributed in the same manner as 
personal estates. 



^N^»i'VN/^^^>/*^>/WS/V^^^kOj>^(X^^^N^'^>Ai^A.X 



HI. Prescription. 

Another method of acquiring real property is that by Prescrip'' 
Hon, as when a man can show no other title to what he claims 
than that he and those under whom he claims have imme- 
moiiaUy used to enjoy it. 

Title by prescription has been very much modified by the 
Prescription Act*, which enacts that with respect to rights of 
common and all other profits or benefits to be taken and enjoyed 
from or upon any land, where there shall have been an enjoyment 
of them by any person claiming right thereto without interrup- 
tion for thirty years next before the commencement of any suit 
Upon the subject, the prescriptive claim shall no longer be defeated 
by showing only that the enjoyment commenced at a period sub* 
sequent to the era of legal memory. But any other mode of 
defeating the claim, before the passing of the Act, other than 
those specially provided for by the Act, are still available in 
opposing the claim, except that an uninterrupted enjoyment 
for sixty years is to confer an absolute and indefeasible title. 

When the right claimed is a right of way or other easement, 
as a watercourse, or the use of any water to be enjoyed upon, 
over, or from any land or water, and the claim to the access and 
use of light for any dwelling-house, workshop, or other building, 
if actually enjoyed otherwise than by consent or agreement in 
writing, the periods constituting a preacrvptwe right in the case 
of ways and other easements and waters are twenty and forty 
years, in lieu of thirty and sixty years respectively; and an 
uninterrupted enjoyment of lights for twenty years constitutes 
in every case an absolute and indefeasible right to them — any 
local usage or custom notwithstanding — unless it shall appear 
that the same was enjoyed by some consent or agreement 
expressly made or given by deed or writing. 

*<MIedLordT«itterd«ii*aAot»9ft8Wm.I7.,c7L See alM 8 ft 4 Wm. 17^ o. iS. 
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T(yrfeitwre is a pimislniient annexed \fj low to some Segal 
act or negligence in the owner of lands, tenements, or lieredit»' 
ments, whereby he loses all his interest th^^ein, which tfaereapen 
vests in the person suffering the injnry, or in tike Crown, or in 
some representative of pnbHc interest. 

Lands, tenements, and hereditaments may be forfeited by 
yajions means*: — 

1. These may be forfeited by alienation^ or ccmveying tkem 
to another contrary to law. 

2. By lapse, which is a species of forfeiture whereby the right 
of presentation to a benefice accrues to the ordinary by the 
neglect of the patron to present, and to the Crown by the neglect 
of the metropolitan. 

3. By dmony, which is the cormpt presentation of any one to 
an ecclesiastical benefice for money, gift, or reward. 

4. By breach, or non-performance of a condiiion annexed to 
the estate, whether expressed by deed at its oxigxnal creation, or 
implied by law from a principle of common sense. 

5. By wilful waste, which is a spoil or destruction in houses, 
gardens, trees, or other corporeal hereditaments, to the disherison 
of him that hath the remainder or reversion in fee-simple orfee-tail. 

6. Another species of forfeiture is that of copyhold estates by 
breach of the customs of the manor. 

7. The last method whereby lands and tenements may become 
forfeited is that of hankrwptcy. All the lands and alL the 
property of the bankrupt are made available for the payment of 
his debts, all the properly of the debtor vesting in the appointed 
assignee or trustee, whose duty it is to sell the property and 
distribute the proceeds.f 

V. Alienation. 

The most usual and universal method of acquiring a Title to 
Beal Estates is that of AUenation or Con/oeya/nce; under which 
may be comprised any method wherein estates are voluntarily 
resigned by one man and accepted by another, whether that be 

* Foff eitoie on conTiction of telony wm aboliflhed by 88 ft S4 Viet, 0.-38, whioh 
niftde TftrioiiB proTifiioos as' to the property of oonTlcted felons. 
tito»'t84^»Vtet,o.«8^tal89«S81HBt.,«.71. ■eeikoOwirt^J 



eSseM. hj sale, gift, maannage, setfiemeatit, devise, or otber trans* 
Bussioa of property by the mutaal consezit of the parties. 

The legal evidences of this alienation of property are called 
common aaswranceSf whereby any man's estate is assured to "^^-m^ 

There are fonr kinds : — ^1. By deed. 2, 'Bj matter of record. 

^■^3. By special custom,— 4. By devise. 

"Fiistf then, to explain a deed. A Deed is a writing, sealed by the 
parties and delivered, and the 7'eqmsUes are that there be persons 
able to contract and be contracted with, for the purposes intended 
by the deed; and also a thing or subject-matter to be contracted 
for ; aU which must be expressed by sufficient words. That is, 
in every grant there must be a grantor, a grantee, and a thing 
granted; and in every lease a lessor, a lessee, and a thing 
demised. 

Secondly, the deed must be founded upon good and sufficient 
eonsideraUon. The consideration may be either a good or a 
valiMfMe one. A good consideration is such as tiiat of consan- 
gpiinity ; the gift of an estate to a near relation, being founded on 
motives of generosity, prudence, and natural affection. Deeds 
made upon these considerations are regarded only as merely 
voluntary, and are frequently set aside in favour of creditors 
•and hand fide purchasers. A va^Moble consideration is such as 
money, marriage, or the like, which the law esteems an 
equivalent given for the grant, and is therefore founded in 
motives of justice. The deed ought to show clearly on the face of 
it what the consideration is, not only in order that there should 
be BO fraud upon the revenue in respect of the stamp, but also to 
obviate all questions of fraud as between the parties. The 
deed must be either written or printed, and it must be on 
paper or parchment duly stamped. The language employed 
should be intelligible and clear. In its execution it requires 
to be signed, sealed, and delivered, in the presence of, and to be 
attested by, one, two, or more witnesses. It is necessary that the 
deed be read before execution if either of the parties request it ; 
or, in case either of the signatories should be unable to write, it 
is absolutely necessary that the deed be read over to the party 
or parties, who should make his or their marrk thereto; and the 
£act of its having been read over and that the person or persons 
understood the n&ture c^tlie deed shooldibe stated inihejitteft- 
tation clause. 
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Gan a Deed be ''Avoided" or rendered of no effect! 

YeB, if it wants any of the essential requisites mentioned. 
Deeds may also be avoided in consequence of erasnre, interlin- 
ing, or other alteration in any material part, unless a memoran- 
dum be made thereof at the time of the execution and attestation. 

^^By breaking off or de£eu3ing the seal ^By delivering it up 

to be cancelled or defaced. By the disagreement of such whose 

concurrence is necessary in order that the deed may stand; 
as of the husband, where a married woman is concerned; or of an 

infant^ or of a person under duress. By the judgment or 

decree of a court of judicature, when it appears that the deed 
was obtained by fraud or other foul practice. 



v^.'^^/\/^X>,'^.'W^^/^/^'v^^^^'^/^/^i'WV^AA/w 



Alienation by Matter of Becord. 

Assurances by moMer of record are such as do not entirely 
depend on the act or consent of the parties themselves ; but the 
sanction of a Court of Becord is called in to substantiate, pre- 
serve, and be a perpetual testimony of the transfer of property 
from one man to another, or of its establishment when already 
transferred. Of this nature are : — ^1. Private Acts of Parlia- 
ment. 2. The King's Grants. 3. Orders made by the 

Court of Chancery under certain Acts. 

Prwate Acta of Pa/rUa/ment are not an uncommon mode of 
assurance ; for it may sometimes happen that, by the ingenuity 
of some and the blunders of others, an estate is most grievously 
entangled by a multitude of contingent remainders, resulting 
trusts, springing uses, and other artificial contrivances, so that 
it is out of the power of the courts of law or equity to relieve 
the owner ; and it is necessary to resort to the supreme power 
of Parliament to determine the title, and arrange the fature 
management of the estate.* 

Grants from the Crown are also matters, of public record. 
Boyal grants by letters patent apply now only to a few incor- 
poreal hereditaments, such as dignities, offices, and the like. 

* When a trnBtee refoseB to oonTey the trnBt property when duly reqtdxed to 
do BO, and when a mortgagee has died withont having entered into poBsesBion, and 
there is a difficulty in obtaining a conveyance of the legal estate, see Trustee Act, 
18 ft li Ylct, c. 60 ; extended by 16 ft 16 Yioti a 6ff. 
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Alienation by Special Gostom. 

This is a very narrow title, confined to copyhold lands, and 
snch customary estates as are holden in ancient demesne or in 
manors of a similar nature ; which, being of a very peculiar kind, 
and originally only tenancies in pure or privileged villenage, 
were never alienable by deed ; for as that might have tended 
to defeat the lord of his seigniory, it would have been a forfeiture 
of title. 

The principal things personal, or chattel interests, that by 
custom vest in some particular persons, either by the local usage 
of some particular place, or by the almost universal usage of the 

kingdom, are. 1. Heriots, where a lord of a manor, or 

other chief lord, is entitled, by custom, to the best live beast 
or other chattel of which a tenant dies possessed ; or, as is now 

more usual, a payment of money in lieu of the chattel. 2, 

Mortucmea, a sort of ecclesiastical heriot, being a customary gifb 
claimed by and due to the minister in very many parishes on 

the death of his parishioners. 3. Seir-looms, such goods and 

personal chattels as go by special custom to the heir along 
with the inheritance, and not to the executor of the last pro- 
prietor. Charters, deeds, court-rolls, and other evidences of the 
land, and monuments, &c., descend to the heir in the nature of 
heir-looms. ^^,^,^ 

Alienation by Devise. 

The last method of conveying property is by devise or dispo- 
sition contained in a man's last wiU and testa/ment; and the 
formalities necessary to a will are now made the same for all 
wills, whatever be the nature of the property with which they deal. 
The Wills Act, 7 Wm. lY. & 1 Vict., c. 26, prescribes the mode 
in which wills are to be made and executed, and the " Wills Act 
Amendment Act of 1852"* declares that the signature of a tes- 
tator shall be valid if it be placed at, or after, or following, or 
under, or beside, or opposite to the end of a will, so that it shaJl 
be apparent on the &ce of the wiU that the testator intended 
to give effect by such his signature to the writing signed as his 
will; and no such wiU is to be affected by circumstances which 
the statute expressly mentions. 

* 15 ft 16 THct, c. 24. For SacceBsion Duty see 16 & 17 Vict., c. 51 ; amended 
by 22 ft 23 Vict., c. 21. 
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Every wUl maak b» ia..«atiBg» aad flj^noA at the foot or 
end of it by the testator, or by some other persoiw ia his 
ppesence and by his direction^ and the signature is to be made 
1^ the testator in the presence of two or more witnesses present 
at the same time^ and such witnesses are to attest and snb-^ 
sdibe the will in the presence ol the testator and of each, other ; 
and if the testator cannot sign his name, hemay depute another, 
person to do so for him, or make his mark, and then acknow- 
ledge the same ; and the fact of its having been read over to, sad 
cuihmyudedged by the testator to be his wiU and testament, should 
appear in the attestation-clause. 

Marriage in all cases revokes a vnlZ, except where it is made 
in exercise of a power of appointment over property which would 
not, if unappointedf pass to the testator's own representatives. 

A codicil is a supplement to a will containing anything which 
the testator wishes to add, or any explanation or revocation of 
what the wiU contains, and it must also be executed and 
attested in the same manner as a will, 

A will does not take effect until the decease of the testator. 
A will may be revoked by any writing, executed in the same 
manner as a will, or by a subsequent will or codicil executed as 
before. 

Under the new Act, a will is not void on account of the 
incompetency of the witness to prove the execution, and if any 
person shall attest the execution of a will to whom, or to whose 
wife or husband, any beneficial interest whatsoever shall be 
given, the person attesting will be a good witness, but the gift 
of such beneficial interest will be void. A creditor, however, 
may attest the will without losing his r^hts ; and executors are 
con^tent witnesses to a wilL* 



* As to proving a will, see "Court of Probate,*' p. 212. 
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01 (MYMASBES. 

Emsg explained the gfiaaral Hsbm of Deeds, let nj next 
oonsider Conveyances, tlieir several spedes^ together with 
their respeetiye inddentBt and the mode of operatiaa used in 
the alienation of Beal Estates. 

Qiwe a brief ezploDation of OoaTeyaDces. 

Oofweycmeea are of two kinds : — ^1. Oanvejances at common 

law. 2. Oonyeyances by statute law. The convejanoes at 

common law are the following : — ^1. FeoflSnent. 2. GHfb.— 

3. Grant.— 4. Lease. 5. Exchange. 6. Paridtioni 7. 

Belease. 8. Confirmation.— -9. Surrender. 10. Assign* 

ment. ^11. Defeasance. 

1. A Feoffmen/t is derived from the verb to esx£eQiS,feoffa/re, or in^ 
feuda/re, to give one a fend — ^the gift of one person of any corporeal 
hereditament to another. The giver is called the feoffor, and 
the person enfeoffed is denominated the feoffee. To p^eet 
the feofiment, Uvery of eei&m was necessary. This livery of 
seisin was the pure feudal investiture or delivery of corporeal 
possession of the land or tenement, which was held absolutely 
necessary to complete the donation; for, with our Saxon 
ancestors, the deUvery of a turf was a necessary solemnity to 
establish the conveyance of lands ; but by 8 & 9 Yio(t.» c. 106» 
it is enacted that affcer the 1st October, 184iS, all coirporaal 
tenements and hereditaments shall, as regards the conveyance 
of the immediate &eehold thereof, be deemed to lie in grcmt am 
well as in Imery. 

2. The conveyance by gift, donatio, is properly applied to the 
creation of an estate tmlt as feofiment is to that of an estate, in 
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/m, and leoie to tliat of an estate for lifeor yean. It differa in 
nothing from a feoffinent^ but in the natare of the estate 
passiDg by it; for the operative words of convejanoe in this 
case are do, or dedi. 

3s QrcmU {eonceasiones) are eflfected by mere deed. The opera- 
tive words therein commonly nsed are dedi et eoneeasi, — have 
given and granted. Conveyance by grcmt is now made appli- 
cable to all kinds of hereditaments.* 

4. A Lease is properly a conveyance of any lands or tenements 
made for Ufe, for yea/rs, or at unU ; but always for a less time than 
the lessor has in the premises ; for if it be for the whole time, it 
is more an assigmneni than alease. It mnst be in writing, and the 
nsual words of operation in it are : demdae, lease, and to /arm lei. 

5. An Exchange is a mntnal grant of equal interests, the 
one in consideration of the other. The word exclumge is so 
requisite and appropriated by law to this case, that it cannot be 
supplied by any other word or expressed by any circumlocu- 
tion. The estates exchanged must be equal in interest, as fee- 
simple for fee-simple, a lease for years for a lease for years ; f 
but it matters not whether the terms be equal in duration or 
not. Entry must be made on both sides ; for if either party die 
before entry, the exchange is void. By the Statute of Frauds, 
writing is made essential to an exchange, and by 8 & 9 Yict., 
c. 106, s. 8, it must also be by deed in every case except that of 
an exchange of copyholds. 

6. A Partition is where two or more joint-tenants, coparceners, 
or tenants in common agree to divide the lands so held among 
them, to be held thereafter in severalty, each taking a distinct 
part. By Btat. 8 & 9 Yict, c. 106, s. 3, partitions of all 
liereditamenta, not being copyhold, shall be void at law 
tmless made by deed. 

7. A Release is a discharge or a conveyance' of a man's 
right in lands and tenements to another, who has some former 
estate in possession. The words generally used therein are : — 

* See 8 ft 9 Vict., c 106, b. 1, which Act abollBhed the obeolete doetrines m to 
the effect of ""glTe" and *' grant** See aIbo 8 ft 9 Vict., c. 18, bb. 76, 77; eadSl' 
ft 83 Vict, 0. 60, B. 20. 

t Modem enactments ha^e modified this strict rule, and the Court of Ohanoeiy 
will see justice carried out where there is any doubt as to the equality of tte 
exchange. 
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remise, rekase, and for ever qait^claim ; but more lOBually rekase 
simply. These releases may enure: — ^1. By way of enlarging 
an estate; as if there be tenant for life or years, remainder to. 
another in fee, and he in remainder releases all his right to the 
particular tenant and his heirs, which gives him the estate in fee ; 
but in this case the relessee must be in possession of some estate 
for the release to work upon ; for if there be a lessee for years, 
and before he enters and is in possession, the lessor releases to 
him all his right in the reversion, such release is void for want 
of possession in the relessee.— ^—2. By way of passing an estate^ 
as when one of two coparceners releases all right to the 
other, this passes the fee-simple of the whole. In both these 
cases there must be a privity of estate between the relessor and 
the relessee ; that is, one of their estates must be so related to 

the other as to make but one and the same estate in law. 3. 

By way of passing a right, as if a man be disseised, and releases 
to his disseisor all his right; hereby the disseisor acquires a 
new right which changes the quality of his estate, and renders 

that lawful which before was tortious or wrongful L By 

way of extinguishment; as if A., tenant for life, makes a lease to 
A. for life, remainder to B. and his heirs, and the holder of the 
fee-simple releases to A., this extinguishes his right to the rever- 
sion, which enures to the advantage of B.'s remainder, as weU 

as of A.'s particular estate. 5. By way of entry tisid feoffment, 

as if there be two joint disseisors of a tenant in fee- simple, and 
the disseisee releases to one of them, he shall be sole seised, 
and shall keep out his former companion ; which is the same in 
effect as if the disseisee had entered, and thereby put an end to 
the disseisin, and afterwards had enfeoffed one of the disseisors 
in fee. 

8. A Confirmation is of a nature nearly allied to a release. It 
is a conveyance of an estate or right in esse. For instance, if a 
tenant for life or in tail lease for forty years and die during that 
term, the lease for years is voidable by him in reversion ; but if 
confirmed before the death of the tenant for life, it is no longer 
voidable, but sure. 

9. A Surrender, or renderiiig-up, is of a nature directly opposite 
to a release; for, as a release operates by the greater estates 
descending upon the less, a surrender is the falling of a less 



estate into the gtMKter. li Is deftned m » yieldiiig np of aa 
eUtate fbf lift or years to Ixim tlsKt has the immediate rerersioa 
o:^ renttindery tvhereiii the putioaiar estate may merge by 
ntttttial agfeemmt betwoon them* It is ognally effiMsted by the 
-mftdbf Buirtender, gramt, and fidd up. 

1^. An Asdgnmeni of lead or real estate is propeiiy a 
tmasto or maMng^vrer to anotiier of the li^t one has in 
any estate, bat it is nsnaily implied to expMss the transftr 
of an estate for lift or years. It differs from a lease only 
in this : that by a lease one grants an interest less thaa. hk 
own, reserving to himself a reversion ; bnt in assignmients he 
parts with the whole property, and tiie assignee stands to ali 
intents and pniposes in the place of the assignor. The oiiginal 
lessee, however, is liable to tiie lessor or covenantor for the acts 
and deft>n]t8, not only of himself bnt has assignee abo, tiboogk 
enttHed to an indemnity from the latter * 

11. A Defecasanes (dsfnidre, to make void) is a oollateai deed, 
made at the same time with tiie eonveyaaee, containing oertaisi 
conditions, npon the performance of which tiie estate then 
ct^ated may be defeated or totally undone. Defeaaaaces ace of 
rare occatrence, the practice now beiag to indade in the sama 
deed botii the conveyance of the had, to the a^nee and tbe 
oonditiot», if any, to which it is to be subject^ aad by whidi 
its eiftet may be defeated. 
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Ca n 'rey an ee B by S^oroe ef tiM Matato of 

Oowoeycmces by the 8tatide of Vset depend^ mneh on tlie 
doctrine of Vaee and Triigts, which are a confidence reposed in "die 
^erre-tenant, or tenant of the land, that he shall permit l^e 
profits to be enjoyed according to the directions of the cesim que 
uae or cestm que trutlt; that is, to him to whoee use the estate is 
granted, and who is to take the profits. 

XTses and Trusts are in i^m natures very similsr to the^^sb^ 
oomimsmim of Boman law, which was a confidenoe rq>oeed in 
another who was transferree of the things committed to him; 
that he shonld dispose of the land according to tiie in;tentkmB 
of cesfai ^fue use. As if a conveyance^ caUed a ftoffineni^ was 

* Sy 8 a 9 yiot^ 0. 106| ■. 8, M assignment of a ohattd interest, not being 
copyhold, made after OotolMr 1, 1848, shall he void at law, nnlen and^hy deed. 



laade to A. and bis hein, to thie use of (or ia tmit for) B> and 
his liaiEB ; A^ iii« terrC'teHaiU, ba4 tli« Isgal poBMflsioa of iJm 
laad, but B., the cesim qus uee^ w9b, la 0Q«8ei«ac« aod in eqniij^ 
eaatitLed to littre the profits and dic^KMBal of lib 

Though ibem oonye jaiieee to uses had a very 6qaital)le hegia^ 
maag, thej introdiieed a gzeat many unibreaeen mconyeaiaiLcefl!, 
aad sohrerted m many inHtanceff the inatLtotioii and poEey o£ the 
oommon law. First, eirfiates paaaed, by way of iwa, ftom oae to 
another, without any sdemn oeremony or permaoewt leeord of 
the tranaadaon, whcvehy a thml peisoa that had the right knew 
not againat whom to bring his action.— -^Secondly, U90$ 
passing by wiU, hebsi were disinherited by the inadvertent 

words of dying persons. ^Thirdly, lor^ lost their wardship 

reiiels, mamages, and eaeheats; the trostees allowing the cestui 
que use to continue the possession^ whereby the real tenants tlukt 
held the lands conld not be discoyered«-<*^Foiirthly, the kin^ 
lost the estates of aliens and criminals; for they made their 
friends trustees, who kept possession aad se^setly gave them the 
profits.— -^Fifthly, pnzehasers were insecure^ for the. alienation 
of cestm que use in possession was at common law a dis* 
seisin; and 1 Bich. nX, c. 1, gave him power to aJtoie what he 
had, yet the feoffees mi^ht, nevertheless^ enter to revest a 
remainder or oontingest use, which was never published by any 
iweord or livery i^^exebj the pturchaaer could know it.— 
Sixthly, the use was not subject to the payment of debts. — ^ 
Seventhly, many lost their rights by perjury in averment o£ 
secret uses. ^Eighthly, uses might be allowed in mortmain. 

These grievances led the way to the Statute op Uses,* which 
exerts an important influence over the conveyance of real pro- 
perty. By this statute it is enacted, that " where any person 
or persons stand or be seised of any lands or other heredita- 
ments to the vsCf confidence, or trust of any other person 
or persons^ the persons that have any such use shall be 
beneficiaJly entitled. 11^ in fact, enacts that what is given 
to A., shall, under certain ciroiimstances, not be given to A., 
but to somebody else. For instance, if a feoffinent be made 
to A. and his heirs, to the use oi B. and his heirs; A. takes 

•27Heni7yiZL,e.lO. ItstiOaoiiibaFaaaiMEMOiift Boll te **An Aetooneendoc 

UMBandWtUa." 

1.2 
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no pennaiieiit estate, Imt is made by the statute to be 
merely a kind of trostee for oonyeying the estate to B. ; A., 
the tmre-tenant, baying the legal property and possession of 
the land, bnt B. the eeHui que «we, he for whom the benefit of 
the gift is made, is to have the profits. The statute thus 
executes the use, as lawyers tenn it; that is, it conveys the 
possession to the use, and transfers the use into possession, 
thereby making the cestui que use complete owner of the lands 
and toiements, as well at law as in equity. 

A use upon a use is invalid. Suppose a conveyance had been 
made to A. and his heirs, to the use of B. and his heirs, to the 
use of C. and his heirs, C. takes no estate in law, for the use to 
him is a use upon a use. 

The duration of trusts cannot be extended beyond the bounds 
of legal limitation, viz., a life or lives in being and 21 years 
afterwards. If the trust exceeds this boundary, it is void in toto, 
and cannot be cut down to the legitimate extent.* 

Trust estates, besides being subject to voluntary alienation, are 
also liable, like estates at law, to involuntary alienation for the 
payment of the owner's debts. 

In the event of a trustee becoming bankrupt, the legal estate 
in the premises of which he is trustee remains vested in him, and 
does not pass to his assignees. If a trustee becomes a lunatic, 
the Lord Chancellor or the person or persons intrusted by 
authority of the Queen's sign-manual, may make an order for 
the appointment of a new trustee or new trustees.t 



^^^^^^^/^^^^^^^^^^»^^^^^^^^^^^^^»^^^rf^^ 



* See 39 ft 40 Geo. m., o. 98, oaUed the " Thennsson^B Act," passed in con- 
sequence of the will of Hr. Thellnsson, a London merchant, which directed the 
income of landed estates to be accnmnlated during the liyes of all his children, 
grandchildren, and great-grandchildren who were living at the time of his death, 
for the benefit of some fatore descendants who shonld be living at the death of the 
BurrlTor. The aoeomnlated fond was computed at aboTC £19,000,000 sterling. 

t See Trustee Acts, 18 ft U'^ct, a 60; 15 ft 16 Vict., aW; 18 A19'SnctHC.91; 
19 ft SO 'Hot, c. 130; also 80 ft 81 Vict., c. 133, an Act to remove doubts as to the 
power of trustees, ezecntois, and administrators to invest trust funds in certain 
secnritiflB, and to dedlaxe and amend the law relating to such intefltmentB. 



OHAPTEB XIV. 



0? THINaS PEESOKAL 

¥e have now to disouss another spedes of property, wMoh 
at present has a more extensive signifloation than it formerly 
had ; for Gonrts now regard a man's personal property or 
personalty almost with equal importanoe as his realty. Let 
m therefore inquire into the nature of the several speoies of 
personal property; then, into^the interests which may he had 
in them ; and lastly, as to the title hy whioh they may he 
acquired aad lost. 

Explain the Meaning of '* Things Personal" as contradis- 

tmguished from *' Things BeaL" 

Under the name of things peraonal are included all goods 
and chattels — ^terms equally applicable to interests in lalids which 
are less than freehold — ^monej, and other movables, and the 
lights and profits issuing out of them. Besides all movables, 
shares in canals and railways, and other similar interests, 
are made personal property by varioue Acta of Parliament; 
and so is funded property. The owner of an estate for a term 
of years possesses in law merely a chattel interest ; and his 
leasehold estate, however long the term of years, is only part of 
his personal property. 

Personal property in many instances is of an intangible or 
incorporeal nature, such as copyright, or patent right, or trade 
mark, as everyone has a right to enjoy, within the limits imposed 
by the several Copyright and other Acts, exclusive profit on the 
results of his intelligence and industry, or his power of invention. 

By 5 & 6 Yict., c. 45,* the sole and exclusive liberty of print- 
ing or otherwise multiplying copies of any book is reserved for 
the author and his representatives for the term of his natural 

* Ai to Intenifttl<mal Copyright, mo 7 ft 8 VictHO. 13; 16 ft leViet, 0.13; 3ffft36 
VIoi, 0. <8 ; and f or Oolonlftl Oopyxlglit, 10 ft 11 Yiot, o. 86. 
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life and seven yean afterwards ; or for the term of forty-two 
years, wldcheyer is the longer period. A copy must be pre- 
sented, within one month after publication, to the Britisli 
Mnsenm ; also within twelve months a copy mnst be sent to the 
Bodleian Library, Oxford ; to the Cambridge TJniyersity Library ; 
to the Advocates* Library, Edinburgh ; and to that of Trinity 
College, DnbHn. The piopnetorahi^ must also be registered at 
Stationers' Hall. By that Act tbe same term is granted to 
mnsieal oomposers and dnunitio «iilihorB. 

Patents lor inrentton stand upon sonsewhat similar groands 
as oopyrigkts, and tbe rights of patentees are now regulated by 
16 A 16 Viot., 0. 83. 

Sonlptnres* and casts are protected from being copied ; as also 
are paintings, engraviogs, and photograpbs, &c.f Trade marks 
are protected by law,^ as also are patterns or designs for mantt* 
factares.§ 

A qualified property may subsist in animals fera fuxtumB per 
mdustriam hominia, by a man's reclaiming and making them 
tame by art and industry, or by confining them within his own 
immediate power, that they cannot escape And use their natural 
liberty : such as deer in a park, pheasants or partridges in a 
cover, hares oi* rabbits in an 'enclosed warren, doves in a dovehouse, 
hawks that are fed by their owner, and fish in a private pond. 
These are no longer the property of a man than while they con* 
tinue in his keeping or actual possession ; but if at any time 
they regain their natural liberty, his property instantly ceases, 
unless they have tmvnvum revertevidi (which is only to be 
known by their usual custom of retoming), or unless instanHy 
pursued by the owner. 

A man may also have a qualified property in arnmate fmib 
natm'm propter privilegi/wm ; that is, he may hove some special 
privilege of hunting, taking, and killing them in exdusien of 
other persons. Here he has a transient p r o pe rt i y in tiieee 
animals, usually called gixme, so long as they -continue mthin 
his Hberty, and may restntin any stranger from takmg thesn 

* See SoiilptareO<4>yYlSht Acta, M Geo.m.,e.M; 18 ft 14 Vict, clM; sod 91 
& 22 Vict, c. 70. 
t ^ilntiiigB-Cdpyriitht Act, 2I( ft 126 Viet, c. 68. 
X VndelfatkB Act, 36 ft 26 Vict, a 88. 
9 Deeigns Act, 24 ft 26 ViBt,c 73. 
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tlieMOL; bsbihe inita&t ilMy depart into wotbar Ifiwrty^tUB 
qualified pn^perty ceaees.* 

TxxLM to tlimg$ perefmal ose, with few exo^ptioiui, now 
acquired and lost in much the same maimer as'the UUe to reaUy. 
Ab to dewent, the feudal rule still eiists ; that is, when the 
owner dies intestate, the whole of the real eatate goes to the heir, 
while ihmgs personal are distributed amongst the next of ldn.t 

Previous to the passiisg of the Married Women's Property 
Act (33 & 34 Yict., c. 93), personsi property which belonged to 
a woman was on marriage vested by act of law in the husband ; 
but now earnings, money, or property acquired or gained by 
her after the passing of this Act shall be held and settled to the 
wife's separate use ; and personal property not exceeding £200 
coming to a married woman after the passing of this Act shall 
belong to the wife for her separate use, ajid her receipts alooe 
ahall be a good discharge for the same. Also the rents and 
profits of any freehold, copyhold, or customary-hold property 
coming to a woman married after the passing of the Act shall 
belong to such wife for her separate use. A married woman may 
xu>w effects policy of insurance upon her own life, or the Ufe of 
her husband, for her separate use, and any married woman or 
woman about to be married may have any sum forming part of 
the public stocks and funds, not being less than £20, to which 
she is entitled, transferred to her own name, and the same shall 

* SeTeral Acta lukTe been passed wlfch refeTence to the property in game, par- 
ttoQlarl7lft2Wni.iy^c.32; 23 ft 24 Vict^ c. 90 ; and 24 & 25 Vict., e. 91. 

t See Statute of DiBtribntionB, 22 ft 28 Oar. n., o. 10, explained by 29 Oar. IL, e. 9, 

wblch enacts that the sarplnsage of intestates' penonal estate (except ot/mnet covert, 

whoee estates, by the principle of the common law, belong to their hosbands), ahall, 

after the SKpiration of one fall year from th^ death of the intestate, be diatatbutad 

in the following nuuaner:~One-third goes to the widow of the intestate, find the 

letidae in equal proportions to his children; or, if dead, to their representattTM ; 

thai is, the lineal descendants. If there are no children or legal representat&voa nib- 

sisting,thenamoietyBhall go to thewidow,andamoiety to thenextof ]dndred,SAe<mal 

degree, and their representatires ; if no widow, the whole shall go to the (^lOdren; 

If neither widow nor children, the whole shall be distributed among the next pf 

kio, in eqnal degree, and their lepresentatlTes ; but no representatiTes are adailtted 

among collaterals farther than the children of the intestate's brothers and sist^s. 

On the failure of children, the tethmr and mother soooeed to the effects of their 

children who die intestate, and without wife or issne. Then if the nearest of Un 

of the intestate are great-pnclee or aunts, first cousins and great-nei^ews or nieces, 

these being all related to the intestate in the fourth degree, will jill be admitted to 

An equal dlstrlbntilTe share of hii estate. 
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be deemed to he the separate property of each woman, and the 
diYidende paid as if she were nnmarried. Slie may also hold 
shares or debentnre stock in a joint-stock company, or of any 
indnstrial and provident society, and the dividends and profits 
shall be paid to her as if she were an nnmarried woman ; bnt 
snch investments mnst not be by means of moneys of her 
hnsband without his consent. 

By the Married Women's Property Act, 1870, the hnsband 
shaJl not, by reason of any marriage which shall take place after 
this Act, be liable for the debts of his wife contracted before 
marriage, bnt the wife shall be liable to be sued for; and 
any property belonging to her for her separate nse shall be 
liable to satisfy snch debts as if she had continued nnmarried. 

A married woman, having separate property, is now liable to 
the parish for the support of her hnsband ; also for the main- 
tenance of her children. 

A wife may acquire a property in some of her husband's 
goods, which shall remain to her after his death* and not 
go to the executors. These are called her paraphernalia, and 
by our law signify the apparel and ornaments of the wife, 
and a necessary bed suitable to her rank and degree. Jewels 
nsnally worn by her have been held to be paraphernalia, nor can 
the husband devise them by his wUl, though, during his lifetime^ 
he may sell them or give them away. 

Necessary apparel is protected against the claim of creditors. 

Title to things personal may be also acquired by hUl of sale, 
which is a grant or assignment of chattels personal Unless a 
hondfide change of possession takes place, the assignment is void, 
not only as against the trustee of a subsequent bankruptcy of 
the assignor, but even against the sheriff seizing the property 
in execution. Statute 17 & 18 Vict., c. 36, passed to prevent 
fraud npon creditors by secret bills of sale of personal chattels, 
provides that every bill of sale must be filed in the Court of 
Queen's Bench, and the registry so made must be renewed every 
five years during the subsistence of the security.* 
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* Bee also 29 ft 80 Vict., c. 9«g by which the registntlozi of Mils of sale most b^ 
ronewed every flye years. 



OHAPTEB XV. 



0? CONTRACTS. 

We Iiave now to inquire into the yery important sn1g*eot of 
Contracts, whioh may Ib considered as one of the species of 
title to things personal In its widest and most general sense 
the word contract signifies an engagement, obligation, or 
compact; it may he express or implied, executory or 
executed; and there must he two or more contracting parties 
of sufficient ahility to make a contract 

Define a Contract, and explain the ''three" points to be 

contemplated in all contracts. 

A contract is aa agreement, or undertakiiig, upon sufficient 
consideration, to do, or not to do, a particular thing.* 

First, then, it is an agreement, a mutual bargain or conventiony 
and therefore there must be at least two contracting parties of 
svffi^dent aMUty to make a contract, as where A. contracts 
with B. to pay him £100. A. thereby transfers a property in 
such sum to B., which property, however, is not in possession, 
but in action merely, and recoverable by suit at law. 

A contract or agreement may be either express or implied. 
Express contracts are where the terms of the agreement are 
openly uttered and avowed at the time of the making, as 
to deliver an ox or ten loads of timber, or to pay a stated 
price for certain goods. Implied contracts are such as reason 
and justice dictate, which, therefore, the law preswmes that every 
man undertakes to perform. As, if I employ a person to do any 
business for me, or perform any work, the law impUes that I 
undertook, or contracted to pay him as much as his labour 
deserves ; and if I do not make him amends, he has a remedy by 

* For injorlea affecting righlt fonndad on contract, see p. 385. 
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brisging Ids action upon such implied promise, nndertaHng, or 
ossv/nyptiL Or where a person bays an article withont stipnlat- 
ing for the price, he is presumed to have undertaken to pay its 
market yaJne or its worth. 

A contract may be either exeoidoTy or executed. An executory 
contract is one in which a party binds himself to do or 
not to do a, particular thing; a contract executed is one in 
which the object of contra4st is performed. As if A. agrees to 
change horses with B. and they do it immediately, in which case 
the possession and the right are transferred together. This is 
an executed contract ; bnt if A. and B. agree to exchange horses 
next week, here the right only vests, and their reciprocal pro- 
perty in eadi other's horse is not in possession, bnt in action. 
A contract executed conveys a cTioae ia posaeesion ; a contract 
esDecutory oooveys only a chose in wsbUm — a thing in conzse of 
trausmntBtion. 

Secondly; a sufficient consideration is necessary to the validity 
of a contract.* A tm(2um pactum (hare pronvise), or agreement to 
do or pay anything on one side without cmy consideration on tha 
other is totally void in law, and a man cannot be compelled to 
perform it : as if one man promises to give another £100; here 
there is nothing contracted for or given on the one side, and 
therefore there is nothing binding on the other. Any degree of 
reciprocity, however, which is held in law to be a sufficient con- 
sideration will prevent the contract from being void. * 

Thirdly ; the thi/ng agreed to be done or omitted. A contract 
is an agreranent upon suffi^dent consideration to "do ot not to do 
a particular thing." 

These specific kinds of contracts are : — ^1. By fifaZe or ExcTumge, 
2, Bailment, 3. Hiring and Borrowing, 

Sale or exchange is a transmutation of property from one man 
to another, in consideration of some price or recompense in value ; 
for there is no sale without a recompense ; there must be quid 
pro quo. If it be a commutation of goods for goods, it is an 
exchange; but if it be a transferring of goods for money, it is 
called a sale. 

If a man agrees with another for goods at a certain price, he 
may not cany them away before he has paid for them; for it 

* The lex led sometixnes goTenu oontraots. 
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IS no sale witlurat payment, imless the contraiy be expmsly 
vtipnlated ; and therefore if the Tendor aajB the price of a beast 
is foTir pounds, and the vendee says he will give four poionds, 
the bargain is struck, and neither of them is at liberty to be off 
the bai^ain, provided immediate possession be tendered; b&t 
if neither the money be paid, nor the goods delivered, nor 
tender made, nor any subsequent agreement be entered into, it 
is no contract, and the owner may dispose of the goods as he 
pleases. If any port of the price is paid down, if it be bat a 
penny; or any portion of the goods delivered by way of deposit, 
the property in the goods absolutely passes, and the vendee 
may recover the goods by action, as well as the vendor may 
the price of them. 

If there be a sale of goods which are to be sent by 
a carrier to the purchaser, and the goods perish or sostein 
damage whilst in trcmsiiUf in the absence of special circum- 
stances the rule of law applies; that is, ddiveiy to the carrier 
is delivery to the consignee, who will, therefore, have to bear 
the loss. But if the parties agree that the vendor shall not 
merely deliver the goods to the carrier, but that they shall 
actually be delivered at their destination, and express such 
intention ; in such a case, if the goods perish in the hands of the 
carrier, the vendor is not only liable for the loss, but for whatever 
damages may havebeen sustained by the purchaser in consequence 
of the breach of contract to deliver at the place of destination. 

General rules may be modified by the expreeted intentions of 
the parties. Where an offer to sell goods is made, and a letter 
accepting such offer, vntkout qualificaUon, is put into the post, 
the bargain is complete. 

Where an unpaid vendor of goods has put them into the 
hands of a carrier to be by him conveyed and delivered to the 
vendee ; and the vendee, or consignee, before actual delivery 
to him, becomes bankrupt or insolvent, the vendor, or consignor, 
has a right to resume possession of the goods by stopping them 
in trcmeitu ; but if, after their arrival at their place of destina- 
tion, they are waa*^oused with the carrier, whose stoore the 
vendee uses as his own ; or even if they are warehoiued with 
the vendor himself, and rent is paid to him for them, that puts 
an end^to the right to stop im, iraneUui* 

* See HouBton on the Law of "■ Stoppegtfla TnxultiL** 
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TVa/ad destroys a contract ch iniUo; so that. a fraudoleiit 
seller is prednded from iTiBisting upon the completion of the 
contract^ and a frandnlent purchaser gets no title. 

Wi^id mitrepresentation to induce another to contract or to 
part with goods under the belief that such i^epresentation was true 
is not tolerated bylaw, and such misrepresentation may be alleged 
with a view to anniilling the contract, and to compelling resti- 
tution of property transferred or money paid in pursuance of it. 
But where a contract for sale has interyened, preference will 
sometimes be given to the title of an honest purchaser over 
that of a vendor who has been defrauded of his goods. Also, 
a bond fide purchase in market overt, as a general role, 
vests the property sold in the purchaser, even though stolen 
from the owner, unless such owner shall prosecute the thief to 
conviction, and obtain an order of restitution.* If goods are 
stolen or wrongfully taken from the owner and sold otU of 
market overt, his property is not altered, and he may take the 
goods wherever he finds them. 

This deviation in &.vour of the contract of sale is to give 
security to titles honestly resting upon it, as it tends to the 
expansion of trade, which most flourishes when confidence is best 
assured. 

Market overt in the country is only held on the special 
days for particular towns by charter or prescription; but in 
London every shop in which goods are exposed publicly for 
sale is market overt for such things as *the owner professes to 
trade in. 

But there is one species of personal chattels in which the 
property is not easily altered by sale without the express con- 
sent of the owner, viz., horses ; for a purchaser gains no property 
in a horse that has been stolen, unless it be bought in a/atr or 
open market ; that is, between ten in the morning and sunset^ 
in the public place used for such sales ; and unless other requi- 
sites mentioned in the statute be duly observed. " K^or shall 
such sale take away the property of the owner, for if within six 
months after the horse is stolen he puts in his claim before 
some magistrate where the horse shall be found, and within 

• See 94 ft 31 Vict, 0. M, sec 100. 
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forty d&jB more proves such his property by the oath of two 
witnesses, he can reclaim his horse by tendering to the person 
in possession snch price as he bond fide paid for hiTn in market 
overt"* 

Any person suspecting his goods to have been nnlawfolly 
pawned, and satisfying a justice of the peace that there is pro* 
bable gronnd for that suspicion, may obtain a warrant for 
searching the honse of the person supposed to have taken them 
in pawn, and if on search they shall be found, and the property 
of the claimant proved, he shall be entitled to have them 
restored.t 

Is a Warranty annexed to every Sale t 

By the civil law an implied warranty was annexed to every 
sale in respect to the titie of the vendor ; and so, too, in our 
law, a purchaser of goods and chattels may have a satisfaction 
from the vendor if he sells them as his own and the titie proves 
deficient, without any express warranty for that purpose. But, 
with regard to the goodness of the wares so purchased, the 
vendor is not bound to answer, unless he expressly warrants 
them to be sound and good ; or, unless it is proved that he knew 
them to be otherwise, and hath used art to disguise them ; or, 
unless they turn out different from what he represented them 
to the buyer. Thus, if a man sells a horse, and expresses by 
warranty that it is sound, the contract is void if the horse is 
proved to be otherwise. 

Where goods may be inspected by the buyer, and there is no 
fraud on the part of the seller, the maxim **ca/ueat emptor" 
applies ; the purchaser takes them at his risk, even though the 
defect which exists in them is latent, and not discoverable on 
examination. 

Where goods are bought by sample, the law implies that the 
goods shaU reasonably answer the specified description. If the 

* Fh. & Mary, o. 7, and 81 EUz., c. 12^ 

t See 89 ft 40 Geo. IIL, o. 99, amended by 32 ft 28 Vict, c. 14; and 28 Vict, o. 21. 
By 85 ft 8< Vict., & 98, an Act for consolidating, with amendmente, the Acte relat- 
li^ to Fawnbroken in Orea\ Britain, a dlBcietionaiy power is giren to the Ooort to 
allow the amount of the loan, to the caae may be, or any part thereof. See also 
Tnmer on the ** Contract of Pawn.** 
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btt&doegnot rggaotMtMyamnwer the doocrip t M wi in a oommflrdal 
point of view, ihe seUer is lialde for the amoant paid for the 
goods. 
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A GhMmmi$6 10 a mercantile infliniiBent^ which is nsoaUy 
evidenced by writing, not under seal, wherebj one man e<m.- 
tnets on behalf of another an obligation to which he is made 
as liable as the proper and primary partj. The fourth section of 
the Statnte of Frauds eoacts ''that no action shall be broi^ht 
whereby to charge the demandant upon any speoial promise to 
answer for the debt, default, or miscarriages of another,, nsleas 
the agreement upon which action is brought, or some memo- 
randum or note thereof be in writing, signed by the party to be 
charged therewith, or some person thereunto by him lawfully 
anthozized; i£ verbal oaly, no acticm shall be brought wherdjy 
te charge the defendant tharenpcm." 



I 



Ba/ilmentf from the French hadUer, to deliver, is a delivery of 
goods in trust, upon a contract expressed or implied, that the 
trust shall be £iithfally executed on the part of the baillee; as if 
cloth be delivered, or, legally speaMng, bailed to a tailor to make 
a suit of clothes, he has it upon an implied contract to render it 
again when made up, and that in a workmanHke maimer. Or, 
if money or goods be delivered to a carrier to be conveyed j&om 
Oxford to London, he is imder a contract in law to pay, or carry 
them to the person api)ointed. Or if a debtor bail or pawn his 
goods to his creditor, the pawnee has them on the condition of 
restoring them on the debt being discharged. Again, if a friend 
deliver anything to his friend to keep for him, the receiver is 
boimd to restore it on demand. 

Bmleeff^ have iu certain instances that right whicb is teehni- 
caJIy called a 14>en in respect of the goods committed to their 
charge ; that is, the right of retaining the possession of a chattel 
from the owner until all legal claims upon it be satisfied. The 
rule of law is^ that every person to whom a chattel has been 
delivered for the purpose of bestowing his labour upon it has a 
Hen thereon, and may withhold it £K>mthe owner (in the ahsenee^ 

* For Larceny by bailee, see chapter on **LaEoeiiy.*' 
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at Immt, of aaji^Mcial t^ffnemBni to the oQntruj)iiittil thepdoer 
of the labour is paid. 

The hailaneiat of goods to a oommon ca/rrier is another claas. 
A oommon carrier is one who conveys the goods of applicants 
Irom place to place. If a man professes to he a carrier, the law 
creates lor him a dnty to receive goods brought to him for 
cflirriage, and he is bonnd to deliver them safely, and within a 
reoMmaiie time, " except when prevented by the act of Grod or of 
the King's enemies." A carrier is not liable for damage arising 
from any inherent defect in goods delivered to him for convey- 
ance by improper packing ; nor is he liable for leakage. He 
mnst, however, exercise due skill and care. 

The BaUway and Canal Traffic Act* enacts, that every com- 
pany shall be liable for the loss of, or injury done, to goods or 
chattels occasioned by the neglect or default of its servants. 

Svrmg and horrovyimg are also contracts by which a quaJified 
property may be transferred to the hirer or borrower. They are 
both contracts whereby the possession and a transient property 
is transferred for a particular time or use, on condition to restore 
the goods so hired or borrowed as soon as the time is expired or 
use performed. The hirer or borrower gains a temporary property 
in the thing, with an implied condition " to use it and not abuse 
it," and the owner or lender retains a reversionary interest in 
the same, and acquires a new property in the price or 
reward. 

The subject of debt is closely connected with that of contract ; 
a debt being a legal relation which frequently arises out of a 
contract. 

• A debt by simple contract is where the contract upon which 
the obligation arises is neither ascertained by matter of record 
nor by deed or special instrument. 

A debt by specialty is where a sum of money becomes due by 
deed or instrument under seal; that is, by covenant, by deed of 
sale, or by bond or obligation. 

A debt of record is a sum of money due by the evidence of a 
court of record, when any specific sum is adjudged to be due 
from the defendant to the plaintiff in an action or suit 
at law* 

• SMl7*18yiot,o.81; tadSl A«2Yiot,&U9. 
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Eiplaln the Gbum of Written GontrBcts oommoidy used 

in Mercantile ^Transactions. 

These are Bonda^^-^BiUs of Exchange Cheques PrO' 

mMsory Noien Barik Notes and certam Contracts of Loans 

and Inswrances. 

A Bond is a deed or instmment nnder seal, where the party 
from whom a security is intended to be taken declares himself 
Ixnmd to pay a certain snm of money to another on the day 
specified ; bnt there is a condition added, that if the obligor does 
some particular act the obligation shall be vdd. 

A BiXL of Exchange is a negotiable instrument or secnrity 
used among merchants and others for the more easy remittance 
of money from one country to another. It is in the form of 
an open letter of request from A to B., desiring B. to 
pay a snm named therein to a third person on A/s account, 
by which means a man at the most distant part of the 
world may have money remitted to him from any trading 
country. Thus, if A lives in Jamaica, and owes B., who lives in 
England, £1,000; if G. be going from England to Jamaica, 
he may pay B. this £1,000, and take a bill of exchange, drawn 
by B. in England upon A. in Jamaica, and receive it when he 
comes thither. Thus, B. receives his debt at any distance of 
place, by transferring it to C, who carries over his money in 
paper credit, without danger of robbery or loss. The person who 
makes the bill of exchange is called the drawer; he to whom it 
is written the drawee, and after acceptance by the person on 
whom it is drawn, the acceptor; and the third person, to whom 
it is payable, is called the payee ; and the payee may endorse it 
to any other person, who becomes the payee ; and thus it may 
be transferred to twenty persons or more before it arrives, as it 
is called, at matwrity. 

When a bill of exchange has been drawn, accepted, and in- 
dorsed, the person who accepted the bill is primarily and 
absolutely liable to pay it; the person who drew it is liable 
only upon the contingencies of default being made by the 
acceptor, and of the holder, to whom it may have been indorsed, 
performing certain conditions precedent to his right of suit being 
complete, viz., presenting the bill, and giving due notice to the 
drawer of the failure of the acceptor to pay it upon presentment. 
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Payment of the bill wlien refused must be demanded of the 
drawer without lose of time, as the holder must giye the drawer 
notice thereof; and, if the bill has passed through many hands 
and been endorsed by them, the last holder, by giving notice of 
dishonour widioat lo88 ofHme to the endorsers, is at liberty to 
call on an/y or all of them to make him satisfaction, for each 
indorser is in the nature of a new drawer, and is a warrantor for 
the payment of the bilL* 
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A Cheque is a sort of an inland bill of exchange, drawn npon 
a banker, and made payable to the bearer or order. The 
banker is the depositary of the customer's money, which he, in 
compliance with nsage, undertakes to pay out from time to time 
to the customer's order, evidenced by his cheque. The oroesing 
the cheque indicates that it must be paid through a banker's 
house. The holder of the cheque is bound to present it 
for payment on the day after that on which he received it; 
or, if the cheque be on a banker in a distant town, the holder is 
bound to send it for presentment the following day. A party 
holding the cheque over the time specified loses all claim against 
the drawer, in the event of the failure of the bank. 

If a banker cash a forged cheque, he, in the absence of gross 
negligence by his customer, must bear the loss. 

A Prondssory Note, or note of hand, is a plain and direct 
engagement in writing to pay a sum specified at the time therein 
mentioned to a person therein named, or to his order or to bearer. 
There are but two parties to such instalment, the maker 
(drawer), and the payee. Like bills of exchange in case of non- 
payment by the maker, the last holder has the same remedy 
upon the several endorsees, observing the rules of notice as stated 
in respect of bills of exchange. 

An ordinary Bcmh^ote is a promissory note, payable to 
bearer on demand, passes from hand to hand by deliveiy, passes 

* See Oommon Law Frooednie Act (17 A 18 Yiet^ o. 136), whleh enacts, inter 
a/to, that In case of a bill of exchange or other negotiable instnunent being lost^ 
it shall be lawful for the coort or judge to order that the loss of such instmment 
■hall not be set np, provided a satisfactoiy <^^?m"<*y be giien against the claims 
of any other person npon such instmment 

M 



m 
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ik'ttDftencj Hike casli, KnA caxmot "be impugned trpo'ii proof ib&t 
&e liote bad, before coi&iing ^r vidtte into Ids hands, "beleai stolctti 
from its nghtfiil owner. 

% 

A PoUey of Inaurcmc^ is a contract "between A. and B., that 
when A. pays a preminm equivalent to the hazard to be in- 
curred, B. will indemnify or insure him against a particular event 
then expressed. These insurances are either life Policies, 
Insurances against Fire, or Marine Insurances against loss or 
damage by sea. As to Life Policies, by 14 Geo. m., c. 48, 
amended by 80 & 31 Yict., o. 144, it is enacted that no insurance 
shall be made on lives or any other event wherein the party 
insured hath no interest ; and tiiat in all policies the name of such 
interested party shall be inserted. Life insurances are also 
made available for effecting various useful objects, such as 
making a settlement upon marriage or afterwards insuring a 
provision for wife and children.t 

SoUom/ry is in the nature of a mortgage on a ship, when the 
owner or commander borrows mon^ to*6nable him to carry on 
his voyage. This security is called a hoUonviry bond. Such 
bonds are allowed as valid in all trading nations, for ihe benefit 
of commerce, and as a pretmm periouU for the extraordinary 
hazard rt£n. ,„.-.„n»r.r.^.-.r.r.r- 

Beapond&nUa, money borrowed, not upon the vessel, but upon 
the goods and merchandise contained in it, which must neces- 
sarily be sold or exchanged in the course of the voyage, in which 
case the borrower personally is bound to answer the contract. 



* Introdnoed tiy the Lombards who BetUed in London in the 18th oentoxy. 

t Bdb'Gdvenunent Life AnnnftieB Acts, 10 Geo. IV., c. 9i ; S A 8 Wm. IV^ e. 59. 
Bee-tiBO 87 and 28 Viot, c. 46; %hd 8ff ft 86 Viot, c. 41, im Act to amead the Life 
ABBuranoe OompanieB Acts, 1870 & 1871.. 
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At tbe opening of tbe First Book, Municipal Law was 
defined as^"A role of oivil oonduot, presoriM ty the 
sapreme power in a State, commanding what is right and 
prohibiting what is wrong. " The primary olijeots, therefore, 
of the law axe the establishment of Rights and the prohibi- 
tion of Wrongs. EaTing considered the Rights XbsA were 
defined and established, we shall now oonsider the Wrongs 
that zx^ forbidden and redressed hy the laws of Unglanl 
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What 18 a Wrong, and how are ''WrongB" Bhridedf 

All wrongs are a privation of rights, and they are dhriaible into 
two sorts or specieB, — Private Wrongs and PuhUe Wrongs. Private 
wrongs, as formerly stated, are the infringement or privation of 
the private or civil rights belonging to individuals, and are there- 
fore termed '^ civil injuries.^' Public Wrongs are the breach and viola- 
tion of public rights and duties which affect the whole community, 
and are distinguished by the harsher appellations of crimes and 
misdemeanors. 

The more effectually to accomplish the bebbess of private 
injuries courts of justice are instituted in every civilized country 
in order to protect the weak from the insults of the stronger, by 
expounding and enforcing those laws by which Bightb are defined 
and Wbongs prohibited. 

The Redress of Private Wrongs is distributed into three several 
species : — 1. That which is obtained by the mere act of the 

parties (hemsdves. 2. That which is effected by the mere act 

and operaHon of law.''-''~-9. That redress which arises torn wU or 
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acHon in oonrts, which oonaigto in a oanjimction of fhe other two, 
the act of the parties co-operating wUh die act of law. 

Of the first sort, or that which arises from the sole act of the 
injured party, is the defence of oneself ; or the mutnal and 
reciprocal defence of such aa stand in the relations of husband and 
wife, pabent and child, masteb and sebyant. In these cases, 
if the party himself, or aoy of these relations be forcibly attacked 
in person or property, it is lawful for him to repel force by force, 
and the breach of the peace which happens, is. chazgeable upon him 
who began the affray ; care must, howeTer, be taken that resistance 
does not exceed the bounds of mej» defence aodpreventumi. other- 
wise the defender himself would become an aggiiesaor. Self-defence 
is the ^* primary law of nature," and therefore it is not taken away 
by tiie Isw of society. 
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K BxeiffTioir or rginraZ is anoikw species of lemedjr 
oet of A» party infajm^ Hua happens whoa anyone has derived 
aaotherof hia property in goods or chottek pei8(»al, or wsofog)-^ 
fuUy detaana one^s wife, dnid, or servant; in wMcln case the 
owner of the goods, the husband, parent, or master may law- 
• lully claim and retake them wherever found, so it be not in a riot- 
ous maamer, or attmded With a braack ol tike peaces li^ for in- 
stance^ my hoiae is taken away^ and I find him on a oooDEunoE^at a 
fair, or in a public ma^ I may lawfully seize him to my own usa; 
but I am not justified in breaking open a private staUe, or entec^ 
ing on the grounds of a third person to take him ; but most have 
reeouzie to an acticn at law* If f eloidoualy stolen, a waiiani 
may be obtained from a ma^strate f or xta restitution. 

As recaption i& a remedy given to. the party himseif.for an 
injury to his personal property, so a remedy of the same kind for 
injuries to reai proper^ is permitted by entry, on lands and tene- 
ments where another person, without any right,, has taken poa- 
aession thereof. This depends in some measure on like reasons 
with the fonaer;- and like that^ too^ the entry must be mad^ 
peaceably and without force. 
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JIL Abaxsment^ or removal of a nuuaf^e, is another egetim €f. 

rapoedy :by the act of the party injured Whatsoever unjlawfidly 

'tsfaoffA i^ 'doea damage U> anothec is a mdsance^ sead, «^<*J^-mwinfly 

may be abated; that is, taken away or removed by the party 
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^grie?edtliereby,8atiuufcbe9ominitsnorioiin Thexeascm 

why thfi law allows this smmnary method of doing oneself justice is, 
because injuries of this kind require an immediate remedy, and 
cannot wait for the slow process of the ordinary forms of justice ; 
bat it is seldom advisable to pursue this course. The proper 
fonn of remedy is by action on the case; or an application to a 
court of equity for an injunction to restrain the wrong-doer from 
committing a nuisance, if one is threatened ; or, to abate and 
remove it if committed. 

rV. DusTBAiNiNa (districtio) is another case in which the law 
allows a man to be his own avenger ; that is, taking a personal 
chattel out of the possession of the wrong-doer into the custody of 
the party injured, to procure a satisfaction for the wrong com- 
mitted. The usual injury for which a distress may now be taJken 
is that of non-payment of any kind of rent in arrear. Formerly^ 
as a general rule, all chattels personal were liable to be distrainecl 
for rent ; but now, by the " Lodgers^ Goods Protection Act,"* i{ 
any superior landlord shall levy a distress on any furniture, 
goods, or chattels of any lodger for arrears of rent due to such 
superior landlord, such lodger may apply to a justice of the 
peace for an order for the restoration of such goods. A horse 
standing in a smith's shop to be shod, or in a conmion inn ; cloth 
at a tailor's house to be made up ; workmen's tools ; and com sent 
to a null or a market are protected and privileged for the benefit 
of trade, and are supposed, in common presumption, not to belong 
to the owner of the house, but to his customers. 

With regard to the stranger's beasts which are found on the 
tenant's lands, the following distinctions are, however, taken : — 
If they are put in by consent of the owner of the beasts they are 
distrainable inunediately afterwards for rent in arrear by the 
landlord. So, also, if the stranger's cattle break the fences an4 
commit a trespass by coming on the land, they are distrain- 
able inunediately by the lessor, as a punishment to the owner ' 
of the beasts for the wrong committed through his negli- 
gence ; but if the lands were not sufficiently fenced so as to 
keep out cattle, the landlord cannot distrain them tiU they have 
been levant et couchant (levantes et cubantes — arising up and lying 

• Sea S4 ft 85 Vlot., <x 79, ko. Act to protect the ffoode of lodgen agalaft 
dictreaMt for rtot doe to the aopeiior Iaiidl6rd. 
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down) on the laiid^ which in general is held to be one night at 
least; and then the law preamnes that the owner may haye 
noticed whether his cattle have strayed, and it is his own negU- 
gence not to haye taken them away. If the lessor or his 
tenant were bound to repair the fences and did not, and thereby 
the cattle escaped into their grounds without the negUgence or 
default of the owner, in this case, though the cattle may haye 
been levant and couchant, yet they are not distrainable for rent 
till actual notice is giyen to the owner that they are there, and 
he neglects to remoye them ; for the law will not suffer the land- 
lord to take adyantage of his own or his tenants wrong. 

A dislrtss cannot be made in the night ; that is, after sunset 
and before sunrise, except in the case of cattle damage feasant^ 
otherwise they might escape. 

Distresses must be proportioned to the things distrained ; for if 
a man takes an unreasonable distress for rent in arrear, he shall 
be heayily amerced for the same. The remedy for excessiye dis- 
tresses is by a special action. 

By 2 & 8 Yict., c. 47, s. 67, any constable may stop and 
detain all carts employed in remoying furniture between the 
hours of eight in the eyening and six in the morning, or wheneyer 
the constable has good grounds for suspecting a remoyal for the 
eyasion of the payment of rent. 

When the distress is taken, the next consideration is the dis- 
posal of it, for which purpose the things distrained must, in the 
first place, be carried to some pound and there impounded by the 
taker. In cases of distress for rent, to preyent inconyenience to 
the tenant by the remoyal of the things distrained, a person is 
usually put into possession of them on the premises, who 
is paid by the tenant according to a recognized scale. In 
either case they are then considered to be in the custody of 
the law. 

Under the recent statutes,* horses, cattle, and sheep distrained 
must be supplied with food by the distrainor ; or, if confined with- 
out sufficient food and water for more than twelye hours, may be 
supplied therewith by any person at the cost of the owner, and 
the thing distrained may even be sold for reimbursement of tha 
expenses thus incurred. 

• B••U»18T^c^«.«7,•«4nd•d by 17*18 Vict, cW. 
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In all cases of distress for rent, if the tenant or owner do not, 
within fiye days after the distress is taken, and notice of the 
canse thereof given him, replevy the same with sufBknent secnrity, 
the distrainor shall cause the same to be appraised by appraisers, 
and sell the same towards satisfaction of the rent and charges, 
paying the oveiplus, if any, to the owner himself. 

y. Replevin (replegiare ; that is, to take back the pledge) is 
when a person distrained upon applies to have the distress returned 
into his own possession upon giving good security, by a replevin 
bond, to try the right of taking it in a suit at law ; and, if that be 
determined against him, to return the cattle or goods once more 
into the hands of the distrainor. This policy is still recognized ; 
but recent statutes* have altered the practice. Any action of 
replevin may now be brought in the county court or in a 
superior court, and the registrar of the county court of the 
district is empowered to approve of replevin bonds, to grant 
replevins, and to issue all necessary process in relation thereto. 
An action of replevin commenced in the county court may be 
removed by the defendant into a superior court by certiorari, 
security not exceeding £150 being given that the defendant will 
defend the action. 

The seizure of heriots^ when due on the death of a tenant of 
copyhold land, is also another species of self -remedy, not unlike 
the remedy by distress for rent. Thus a heriot being, according 
to the custom of the manor, the render of the best beast or other 
chattel to the lord of the manor on the death of the tenant, the 
lord may seize upon that chattel at the death of the tenant ; the 
thing claimed being frequently of such a nature as might be out 
of the reach of the law before any action could be brought. 
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Ezplain the ^^Bedress" of Im'uries by the Joint Act of 

all the Partieg. 

They are confined to two, viz., Accord and Arhiiraiion, 
AcGOKD is a satisfaction agreed upon between the party injur* 
ing and the party injured, which, when performed, is a bar 
of all actions upon this account. As, if a man contract to buOd 

• See 19 A so Vict., o, 108, ■. ISO; and SI* S4 Vict, o. 138, i. S9. 
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«i]iQim or dailiw a hone^ and {ail in it; ihk is ai^ ifijivy for 
vUoh the sofferar may have ioa lemedy by actioa ; but if th^ 
jNwty ingured acoeptea sum of mo&ey or other thiiigaaa satisfac- 
tiiooi, this is a redress of that injuxy, and entirQly takes away the 
right of action. 

Abbitbatiox is where the parties, injuring and injured, sab* 
mit all matters in dispute, concerning any personal chattels or 
personal -wrong, to the judgment of two or more arbUratars, 
who are to decide the controversy ; and if they do not agree, it is 
usual to add, that another person be called in as umpire^ 
to whose sole judgment it is then referred; or frequently, 
there is only one arbitrator originally appointed. The deci- 
sion in any of these cases — after a full investigation of aU 
the facts and droumstanoes of the case, and examination ol 
witnesses on oath if necessary — ^must be in writiag, and is then 
called an award; and the question is thereby as fully determined,, 
and the right transferred or settled, as it could have been by the 
agreement of the parties or the judgment of a court of law. 
The right to real property could not formerly pass by a piere 
award ; but an arbitrator may ^ now award a conveyance or 
a release of land ; and it will be a breach of the arbitration 
bond to refuse compliance. For, though originally the subxois- 
sion to arbitration used to be by word or by deed, yet both of these 
being revocable in their nature, it is now become the practice to 
enter into mutual bonds, with condition to abide by the award or 
arbitration of the arbitrators or umpire therein named, or in default 
thereof to pay a certain penalty; and which submission, if in 
writing, is now usually made a rule of a court of a competent 
jurisdiction, which will enforce compliance with the award if 
necessary. Experience having shown the great use of these* 
peaceable and domestic tribunals, especially in settling matters of 
account and other mercantile transactions which are difficult and 
almost impossible to be adjusted on a trial at law, the Legislature 
has now established the use of them, as well in controversies 
where causes are depending, as in those where no action is 
brought.* 

• See ArUtrfttion Acta, 9&10 Wm. HL, e. 15; 8 & 4 Wm. lY., c. 43; 14 4 U 
Vict, c. 99, 8. 16; 17 ft 18 Vict, o. 125, bb. 8-17 ; also as to Joint-Stock GompanieBi 
S5 ft 36 VicU c. 96, bb. 73-78 ; M to Hasten and Workmen. 6 QeOt IV, c, 96 ; 80 ft 
81 Vict, c. 106; as to Bailway Companies, S3 ft 38 Vict, a 69. 
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What are. the Bemedieator I^jnxiea by fba xoaca Qpeia- 

tiioa of Law? 

Tkd lemedieB for Private Wran^ whkk are effected bj the 
mece ^^MtratioB of the law ace priaeipaUj tkeset :-^l. Metam^i 
■^—2. i&«^^. 3. EemiUer. 

Tmsb^ then, aa to Bbtaxnbr : — ^If a penioa idaidiebted tor 
another makes a creditor his executor; or, if smh ereditov 
obtains letters of adjcninistration to his debtor, in thc^e eflsee 
the law gives lum a remeo^ for his debt, by aUowiag him 
to retain so much as will pay himself before any other creditoro 
whose debts are of equal degree with his own* This i& a t^oftedy 
by mere act of law, and grounded upon this reaflcn; that 
the executor cannot, without an apparent absurdity, cowaenoe 
an action against himself as representatiye ol the deceased to 
recoyer that which is due to him in his own priyate eapaeity ; 
but, haying the whole personal estate in his hands, so mu^ 
as is sufficient to answer his own demand is, by operation ol 
law, applied to that particular purpose. The doctrine of 
retainer is therefore the necessary consequence of thai other 
doctrine of the law, the priority of such creditor who toit con^ 
menees his action ; but the executor shall not retain Im own 
debt, in prejudice to those of a higher degree ; for the law onJ^jp 
puts him in the same situation as if he had sued himself as exe- 
cutor and recoyered his debt, which he neyer could be supposed 
to have done while debts of a higher nature subsisted. Neither 
shall one executor be allowed to retain his own debt in prejudice 
to that of his co-executor in equal degree, but both shall be dis- 
charged in proportion. 

2. Set-off is a defence created by stat. 2 Geo. IL, c. 22, pre- 
viously to which relief was only obtainable by resorting to a 
court of equity, and is a right which exists where there are cross- 
demands between two persons. It can only be pleaded where 
there are mutual debts between plaintiff and defendant due in the 
same right. A set-off cannot be maintained in respect of a debt 
barred by the Statute of Limitations, which limits the time to 
recover a simple debt to a period of six years.* 

* See 21 Jae. Im c. 16. 
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8. BxMxrnEB is where he who hm the tme property, or jtu prO' 
prietaHs in lands, but is out of possession thereof, and afterwards 
obtains possession by a defective title. In this case he is re- 
mitted, or sent back, by operation of law to his ancient and more 
certain title. The right of entry which he has gained by a bad 
title shall be annexed to his own inherent good one, and his 
defeasible estate shall be utterly defeated and annulled by the 
Instantaneous act of law without his partidpalion or consent. As, 
if A. disseises B. ; that is, turns him out of poe»ession, and dies 
leaving a son C. ; hereby the estate descends to C, the son of 
A., and B. is barred from entering thereon till he proves his 
right in an action. If afterwards C, the heir of the disseisor, 
makes a lease for life to D., with remainder to B., and D. dies ; 
hereby the remainder accrues to B., the disseissee, who, thus 
gaining a new freehold by virtue of the remainder, which is a 
bad title, is by act of law remitted in or of his former and surer 
estate ; for he hath hereby gained a new right of possession, to 
which the law immediately annexes his ancient right of property. 
To every remitter there are regularly these incidents — an ancient 
right and a new defeasible estate of freehold uniting in one and 
the same person, which defeasible estate must be cast upon the 
tenant, not gained by his own act or negligence. 
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C0IIBT8 DT eSNERAL* 

The next and piinoipal olg'eot of our inqnirieB i&^-Redress 
by Action or Suit in Court, wherem the act of the parties and 
the aot of law co-operate; the act of the parties heing neoessaiy 
to set the law in motion, and the prooess of the law heing in 
general the only instroment hy whiohi the parties are enahled 
to proenie certain and adeqnate redress. Before treating 
of sneh remedy let ns first consider the nature of Ckmrts 
in general, and afterwards inqnire as to the several species of 
Gonrts, the jurisdiction of each, and the method of ohtaining 
the redress whicli they respectiTely afford. 

Befine a Court, and eiqilain the difference between a Court 
of Becord, and a Court "not" of Beoord. 

A Court IS defined to be a place wherdn justice is judicially 
administered; either in ctvil cases, between indiyiduals; or in 
criminal offences, between the Sorereign representing the State 
and the people. 

A Court of Record is that where the acts and judicial pro- 
ceedingB are enrolled for a perpetual memorial and testimony. 
Courts of Becord are the Queen^s courts in right of her Crown 
and royal dignity. Courts not of Record are courts of inferior 
jurisdictions, such as the Court Baron, incident to a manor, where 
the proceedings are not formaUy recorded, fiyery Court of 

* Lord Belborne*! Jndlcatare Bfll, now before PsrliMDent, propoeee to merge fn 
OHM hm of England the dlylded and often aategontotie doctrines of Oommon Law 
and Sqnltf . Thia will alter the present mode of procednre in the Ooarte. The 
objeet of the Bill ia to enable a initor to tibudn hla remedy in one oonrt, instead of 
bring left in donbt, as at present, whether to seek his relief in a Oonrt of Common 
Law, the Ooort of Chancexy, or in the Oonrt of Admicalty. 
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Record has atlthority to fine and imprison for contempt of its 
aathoiity ; but oonrts not of record have not tliiB power, nnleaa 
given by eipreBS Act of Parliament. 

In erery court there mnat be at least three constitaent paita-^ 
the aetor^ reus and judex. The actor or plmntiff^ who com- 
plains of an injury done ; the reu8 or defendant^ who is called 
npon to make satisfaction for it ; and iike judex or judicial power, 
which is to examine the truth of the fact, to determine the law 
arising upon that fact ; and if any injury appears to have been 
done, to ascertain, and by its offieen to apply the remedy, it is 
also usual in the superior courts to have attorneys and advocates^ 
or counsel, as assistants. Any man, however, may psoseeute or 
defend his own suit or action. 

An attomey-at-law ; or, as he is called in the coui1» of equity, 
a soHcitor, is one put in the place or stead of another to manage 
his matters of law or equity, as the case may be. ' The duty of am 
attomey or solicitor towards Us oHent flows from his retamer; 
and, if groas negligence is proved against him in conducting the 
case, he is responsible for the same. 

Of advocates or counsel there are two species or degrees-^ 
barristers* and serjeants-at-law. From time to time members of 
the outer bar are selected to be her Majesty^s Counsel, the. two 
principal of whom are called her Attorney-General and her 
Solidtor-GeneraL 

A barrister is incapacitated from making a contract with his 
client, Inzt takes upon himself an office or duty, in which -not 
merely his client, but the court and the pubHc at large have 
an interest. He is not answerable for any matter spoken 
by him relative to the cause in hand and suggested in his 
client's instructions ; but if he states an untruth of his ow& inven- 
tion, or even upon his instructionB, if it be irrelevant to the cas^, 
he is liable to an action at the suit of the party injured. 

Counsel are instructed by attom^s-at-'law or solicitors, it 
1)exng considered not in accordance with the etiquette of the 
English Bar for counsel to communicate with the parties them- 
selves eaeept in the 'presence of an attorn^ or aolioitcr. 



* See recent Btat, 85 a 86 Vlotf a 84, an Aot to Amend tba law velating io. the 
appointment of Beyiaing Barristen. 
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tUBUO OOTIBTS QF COKKOIT LAW ASD SaUITT. 

l£t lis B€w inyiestigate 1^ fl6V0ral Qie^ 
Courts of Jnstioe of pablic and geoeral juTisdiction throngh- 
ont the country, eonstitated for the redress of oiTil 
ii^iines— the jurLsdictioii of each respectiYely, ftad the pro- 
cedure appropriated therein for the redress of civil injuries.* 



Explain (begimung with the lowest, and gradually aaoend^ 
ing to the highest) the^ several species of ''public" 
Courts by which justice is ''dvilly" administered in 
tibiis country. 

!• Court of IPlepoudre. 

The lowest, and at the same time the most expeditioiis court 
of justice Imown to the law of England, is the Court of Pie- 
poudre. It is a coort of record, incident to every fair and 
market, where the market is included in the fair, of which 
the steward of him who owns or has the toll of the fair 
or market is the judge; and its jurisdiction ertends to ad- 
minister justice for all commercial injuries done in that very fair 
or market, and not in any preceding one; so that the injury 
must be done, complained of, heard, and determined within the 
compass of one and the same day, unless the fair continues longer. 
The court hath cognizance of all matters of contract that can 
possibly arise within the precinct of that fair, and the plaintiff 
must make oath that the cause of action arose there. 

This court has now aU but fallen into disuse. 

* ThoBo of ft erindaal jurisdiction we shAD reeerre for the Foorth Book, when 
treating of erimUial law. 
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n. The Oourt-Bazoiu 
Hie Coubt-Baron is a court incident to erery manor 
in the kingdom, and is hoMen by the stewaid. This court 
IB of two natores ; the one ia a customary court, appertaining 
entirely to the copyholders, in which their copyhold estates are 
transfened by surrender and admittance, and other matters trans- 
acted relatiye to their tenures only ; the other is a court of com- 
mon law, and it is the court of the barons, by which name the free- 
hold tenants were sometimes called, who owe suit and service to 
the manor, the steward being rather the registrar than the judge. 
This latter court has now fallen into ahnost entire disuse. 

in. A Hundred Oourt. 
A HuKDRED Court is only a larger court-baron, being held for 
all the inhabitants of a particular hundred, instead of a manor. 
The free suitors are here also the judges and the steward the 
regirtrar, as in the case of a court-baron. This court has also 
fallen into disuse. 

IV. The County Court. 

The CouNTT Court is a tribunal incident to the jurisdiction of 
a sheriff, and still exists ; but from its dilatory and expensiye pro- 
ceedings, the judicial business has been transferred to the new 
County Courts, established by 9 & 10 Vict., c. 96, and by 
statutes subsequently passed. The alterations made by the 
County Court Extension Act of 1867 (30 & 31 Vict)* are 
important both as relates to common law and equity jurispru- 
dence, and as to costs. 

The jurisdiction of these new county courts includes all 
personal actions or contracts, or otherwise where the debt, damage^ 
or demand does not exceed £50, whether on a balance or otherwise, 
or after an admitted set-off. They may accordingly take cogniz- 
ance of an action upon a bill of exchange or promissory note, or 
for the recovery of goods in specie within the value of £50 ; but 
not of an action upon a judgment recovered in a superior court, 
nor where the claim ia for beer consumed on the premises where 
sold or supplied, or money lent for obtaining the same. 

A plaintLS cannot divide his cause of action for the purpose of 

* Bee also 82 Vict, & 7L 
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bringing two or more suits in a oonnty court, but he may abandon 
the excess, and recover to an amount not exceeding £50. 

The court may now entertain actions of ejectment where neither 
the value of the lands, tenements, or hereditaments claimed, nor 
the rent payable in respect thereof, exceeds the sum of £20 yearly ; 
and may also try cases where the title comes in question when neither 
the value of the landjior the rent of property exceeds £20 yearly. 

The defendant, in actions brought in a superior court for 
maUcious prosecution, illegal arrest, illegal distress, assault, false 
imprisonment, libel, slander, seduction, or other actions of tort, 
may, under certain circumstances, such as inability to pay costs, 
obtain an order remitting the cause to be tried in a county court, 
where* the costs are much less. 

An appeal in actions of ejectment and in actions of title is 
now allowed, if the judge shall think it reasonable and proper 
that such appeal should be permitted. 

If in any action commenced after the passing of this Act in 
any of her Majesty's superior courts of record, the plaintiff 
shall recover a sum not exceeding £20 if the action is founded on 
contract, or £10 if founded on tort, whether by verdict, judg- 
ment by default, or on demurrer, or otherwise, he shall not be 
entitled to any costs of suit unless the judge certify on the record 
that there was sufficient reason for bringing such action in such 
superior court, or unless the court or a judge at chambers 
shall, by rule or order, aUow such costs. 

Where any action or suit is brought in any other court than 
the superior courts of law, which could have been brought in a 
county court, and the verdict recovered is for a less sum than 
£10, tiie plaintiff shall not recover from the defendant a greater 
amount of costs than he would have been allowed if the action 
or suit had been brought in such county court, unless the judge 
shall certify that the action or suit was a fit one to be brought 
in such other court.* 

The equitable jurisdiction of the county court at present 
extends to suits by creditors, l^atees, whether specific or resi- 
duary ; devisees in trust or otherwise ; heirs at law or next of 
kin, in which the personal or real, or personal and real estate, 
against or for an account or administration of which the demand 
may be made does not exceed in amount or value £500. Suits 

* Sm Oonnty OoortB Acts Axnandnie&t, ao A 81 Yloi, c. 142, s. 39. 

X 
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forthd'exeontioiiof trartsiiLirlttobtlMtriirtertaiedkMtiLOtezseed 
in amount or valiie £600.— ^-^aita for foredoBoie oroodenqstiGiif <ir 
for enlordng any ehaigeor Ikli, ^wliflre the mor^^e, «liaige, or 
lifln does not ezoeed in amonnttke like mm* ' ■ S hdts f«fflpeciic 
ipeiloisiiaQoe of, oslartheTefonBiBg, delmring !i^,> HT'CasieaUkig 
any- agraement f«r tbe sale, pnrohaae, or kaae ^ any p w f w rii y 
uliare, in the oaae of aaale or pnrohaae, the pmnchaanr laon^y, xiHsi 
aase •f a tease, the yalne of the fiopeirty daes ;»it «teeed 

£500. ^ProeeediiigB under any of the Trastoes' Bdi^ .«r 

.Trustee Aets, in which the tmat estate or fund. to irhioh'tfae 
proceeding relates does not exceed in amount or yalue £600.^^—*- 
FBoeeediaaes relating to the-maintenance or advancement of infants 
in which the property of the infant does sMt ezeeedindaaoimtw 
Takia £500. -^— Any suit for the dissolation'or windixig'-up of a 
parfcnersfajp in nhioh-the whole pn^erty, stock, and crcjditsof 
such partnership does not exceed in aaumnt or Talae £500.—— 
.FfOoeediAgs for ^adBrs in the nature of injonolioDS, where the 
■ame are reqanite'for gtanting Telief in any matter in wluch 
joiiKUofcion is grren by 28 .& ^ Viet., :c. (99, ''to* the eomnty 
oourt, or for stay of pioceedings at hnr to leooYvr any debt 
-provable under a deeree f or the wifaniniittBatiop of an estate made 
by the court to whieh the lappliaation lor tiie onier to-stay 
pEOceediags is made. 

In all these suits and mattem the judges' aaid offions af 
county courts have respectiTely the general ponraraandauiihoaatns 
of the Court of Chancery. 

(Fhe pMctice in >e^ty of tbe county oourtiis^r^gwd^fid by 
certain lules^and orders in pursuance of -the Act.* 

The suit is commenced by filing aplaist in:Eqpiity, 'wheseupon 
a^ summons isiamed to the defendant to appear <and«ndadtr to 
judgment. 

ProceedingB are genaraily* instituted in ther county c^irt withki 
the distnet of which the defendants, or any, or either of them 
may reside or oany on- business. 

/Ihe modc'of vemoiong-a oause-fram the juziaiiction of tbe 
county court to- that of a superior court > is by writ of eerthmui. 
By 9 & 10 Yiet., c.^5, a cause may be thus remoTeid when .tbe 
debt or damage claimed exceoda £5, by leave of a Judge of one of 
the superior oonrts,. but upon such tenas jurheKifiailikeem fit to 
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Impofle ; and even if the sum does not exceed £5, by 19 & 20 
Vict., c. 108, the cause mtkj be remoYed to a snperior court, 
the required iKcuiity being .given as the judge in the exercise of 
his discretion may impose. This occurs when difficult qnestions 
of law may arise in the action or suit. 

The judges, who have been barristers of not less than seven 
years' standing, are appointed by the Lord Chancellor, and are 
removable by him for inability. 

These courts are usually held once or twice a month in the 
several districts and counties for which they have been appointed, 
and each court is considered a court of record. 

mmsajxxBi coubxs of comkon law. 

The Ckmrt of CUmcoi'b Bench. 

The CouBT OF Qubbn's Bench, so called because the 
Soverei^ used formeriy to sit there in person, is the supr^ne 
court of common law in the kingdom, consisting of a chief justice 
and five puisne jfidges, who are by their office the sovereign 
conservators of the peace, and supreme coroners of the land. 
This court is the reouoant of the Auia Begia^ a court which in 
the middle ages accompanied the King wherever he went. 
The actual jurisdiction of the Queen^s Bench is ^supseme. It 
keeps all inf mor jurisdictions within their due bounds, and may 
either remove their proceedings to be determined by itself, or pro- 
hibit their progress below by a xvHt of prohibition. It super- 
intends all civil corporations in the kingdom ; it conunands 
magistrates and others to do what their duty requires, in every 
case where there is no other specific remedy ; it protects the 
liberty of the subject by speedy and summary iaterposition by 
writ of mandamus; it takes notice both of criminal and civil 
causes, the former in what is termed the crown Side or crown 
office, the latter in the plea side of the court. An appeal from 
this court lies by writ of error, or appeal, to the Court of Exehequer 
Chamber. 

Court of Common Fleas. 
The Court of CmotOix Pjjbu^ or . Common Bench is a court 
of recovd, and is presided over by a chief justice aod five 
puisne judges. Its jurifldictaon is altogether confined to civil 

21.2 
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mattan, liayiiig no cognizance in criminal cases, and is 
oonconrent with that of the Qneen's Bench and Exchequer in 
personal actions and ejectments. By 31 & 32 Vict., c. 125— 
the Parliamentary Elections' Act, 1868 — ^petitions against elec- 
tions or returns are to be presented to the Court of Common 
Fleas. It is also the court of appeal from the decisions of 
revising barristers under 6 & 7 Vict., c. 18. An appeal from 
a judgment in this court lies by vrit of error, or appeal, to the 
Court of Exchequer Chamber. 

The Court of Ezxihequer. 

The Court of Exchequer consists of two departments; 
the first being the office of the receipt of the Exchequer, for col- 
lection of the royal reyenue ; and the second, the plea or common- 
law side, which administers redress in all personal actions between 
subject and subject, as in the Courts of Common Fleas and Queen's 
Bench ; and in matters of revenue at the suit of the law officers 
of the Crown. It is a court of record, and is presided over by a 
lord chief baron and five puisne barons. 

llie Court of Exchequer formerly exercised an extensiye equity 
jurisdiction, but by stat. 5 Vict., c. 5, its equity jurisdiction 
was transferred to the Court of Chancery. Froceedings in error, 
or on appeal, may be taken from this court into the Court of 
Exchequer Chamber. 

The Court of Exchequer Chamber. 
The Court op Exchequer Chamber is a court of appeal to 
correct the errors of other jurisdictions. The present constitu- 
tion, altered from its ancient one, was formed in 1828 by 11 
Geo. IV., and 1 Wm. lY., c. 70. In it the judgments of the 
superior courts of common law, in all suits whatever, are — 
upon proceedings in error of law, or 'on appeal, being instituted 
— subject to revision by the judges of the other two courts 
sitting collectively as a court of error for that purpose. From 
the decision of this court proceedings in error may be taken to the 
House of Lords. ^^^^^ ^^ ^ __^.,^^ 

Court of Chancery. 

The Court of Chai^cery consists of a court of common law 
as well as a court of equity. As a court of common law it is a 
court of record, but now seldom resorted to. Its equity juris- 
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diction in matters of dvil property is by mncli the most import- 
ant of any of the superior and original conrts of jnstice. It has 
its name of Chancery, ccmceUaria, from the jndge who presides* 
The Lord Chancellor, ccmeeUcMrvus, is so termed a ccmeeUcmdOf 
from having the power to cancel the Queen's letters patent 
when granted contrary to law, which is the highest point of his 
jurisdiction. He is appointed by the mere deliyery of the Gfreat 
Seal by the Soyereign into his custody, without writ or patent^ 
and is superior in point of precedency to every temporal lord. 

The Lord Chancellor is the highest judicial officer in the king- 
dom. He appoints all justices of the peace, is a Privy Councillor 
by his office, and prolocutor of the House of Lords by prescrip- 
tion. He is visitor in right of the Crown of all hospitals and 
colleges of royal foundation, and patron of all the Queen's 
livings under the value of twenty marks per annum in the Queen's 
books ; he is the guardian of infants, idiots, and lunatics, and has 
the general superintendence of all charitable uses in the kingdom. 

The equitable jurisdiction of the Court of Chancery particu- 
larly relates to frcmd, trust, accident, or mUtake, and matters of 
account. Equity takes care that a right shall be actually 
^oyed, and with this view will interfere to prevent a violation 
of the true right, which is usually effected by injunction. The 
court will at all times restrain the infringement of a patent of 
invention, the counterfeiting of a trade-mark, and the piracy of 
a copyright. The Court of Chancery also rectifies the defects 
of the common law, by extending relief to those rights of pro- 
perty which the law does not recognize, and by giving more 
ample and distributive redress than the ordinary tribunals afford. 

As component parts of the equity jurisdiction in Chancery 
there are, in addition to the Lord Chancellor's Court, other 
tribunals, presided over by separate judges : — 

1. The Lords Justices^ Court, which is a court of appeal. It is 
composed of two judges, sometimes sitting with the Lord Chan- 
cellor when a full court of appeal is necessary. From a decision 
of the Lords Justices an appeal lies to the House of Lords. 

2. The Master of the Rolls, an ancient officer appointed origin- 
tilly only for the superintendence of all urits and records apper- 
taining to the coimnon-law department ; but who sat as a 
Bubordinate judge of the Court of Chancery on its equity side 
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in a separate court. He is now, by statate 1 & 2 Yict., c. 94, 
invested with the ouatody and superintendence of all the public 
leoordft of the kingdom which are in process of being collected 
together. The Master of the RoUs and the three Vice-Chan' 
ceUan are the judges before whom all suits in the Court of 
CShancery are commenced, and from their decisions appeals are 
taken to the Lord Chancellor or Lords Justices. An appeal 
from a decree or order of the Court of Chancery, if duly enrolled, 
lies to the House of Lords. 

The Judicial Oommittee of the Privy Council. 
This tribunal has of late years been constituted what is now, 
and is still more likely to be, a most important and efficient court 
of justice. It consists of the Lord President of the Council, the 
Lord Chancellor, such members of the Council as shall from time to 
time hold certain judicial offices enumerated in the Act, and other 
paid members.* This court entertains appeals from our colonies 
and dependencies, and when it has decided upon any case it reports 
its opinion to the Sovereign for approval and confirmation. 

The House of Lords. 

The HoTTSE OP Lords, consisting of the Peers of the realm, 
which is the supreme court of judicature in the kingdom, has 
no original jurisdiction over causes, but jurisdiction only upon 
appeals and writs of error, to rectify any injustice or mistake 
of the law committed by the courts in the United Kingdom. 
To such authority this august tribunal succeeded upon ihe 
dissolution of the Aula Begia; for as the Barons of Parlia* 
ment were constituent members of that court, it followed 
that ihe right of receiving appeals and superintending all other 
jurisdictions still remained in the residue of that assembly, from 
which every other great court was derived. Hence the House 
of Lords, as a general rule, is a tribunal of appeal in all causes 
of common law or equity commenced in any courtin the United 
Kingdom; and ft-om whose judgment no farther a|>peal is 
permitted. 

In appeals from the common law courts all the judges of 

* Sea £ ft 6 Vict., o. 45; 7 & 8 Viot., o. 12; and 84 ft 85 VTct., o. 91, a Teoent AcTtO 
maM ftothsr protlBlon for thedMpatdh of InulttMB by tHe JadklaU3oiaittttiM ot 
tiie Pilty Oonnoil. 
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tite Coarts of Qneen% Bendi, Common Fleas, and Exeheqner 
are fiometunes sommoiied to att«[id, and advise their lordships 
upon points of law. 

Oourts of Assize and Klsi PrioB. 

The CouBTS of Assize and Nisi Fbius act as collateral 
anzQiaries to the Courts of Queen^s Bench, Common Pleas, 
and Exchequer. They are composed of two or more commis- 
sioners, who are twice or oftener in every year sent by a 
special commission of the Crown into several counties of 
England and Wales (except London and Middlesex, where 
courts of Nisi Prius are holden in and after every term), to 
administer justice in the several counties, by trying by a jury 
matters of fact which are then under dispute. 

The judges usually make their drcuits in the respective vaca- 
tions after Hilary and Trinity Terms, and sit by virtue of four 
several commissions, issued by the clerks of the Assize: — 1. 

The Commission of the Feaee. 2. Oyer and Terminer. 3. 

General Gaol Delivery. 4. Nisi Prius, which empowers the 

judges to try all questions of fact issuing out of the courts of 
Westminster tiuit are then ripe for trial l^ jury. 

There are in all Eight Cirooits, viz. : — Northern Ciremt ; Home 
Circuit; Western Circuit; Oxford Circuit; Midland Circuit:; 
Norfolk Circuit ; North Wales Circuit; South Wales Circuit. 

The judges preside simultaneously in the dvil and criminal 
courts^ but the judge who takes the civil side in one county takes 
the criminal side in the next, and so on alternately throughout 
tiiedrcfcdt. 



\^^VW>^VV/\'NA^^>^M^N/>/S^^^^^iAi^AMi<^M<^^ 



Bzpkdii the Ttaee other Gonrts of geiMnd juiudietum 
recently established, viz., the '* Court of Bankn^tcy;" 
the "Court of Fiotete;" tbe ''Court of Dmiroe and 
Matrimonial Cftows." 

L The Gonrt of BsjokraBtcy. 

The covrts^aDd tribunals by whirii tiie laws^reiating to banb* 

znptcy in England have been administered from the time of' the 

ftnk BaolBcnpkiqr'iKCt in thazngn. ol >Ja]iiiBL,.hftrebMa/XDii)ti» 

todinous. Different legislative' provisiODs were enaeied hmxt' 
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time to timey with more or less sererity. They were all* Howerer* 
consolidated by Act 1 & 2 Wm. lY^ c. 56 ; and subsequently by 5 
& 6 Yict, a 122. 

The recent Bankruptcy Act, 82 & 88 Yict., c. 71, dted as 
*' The Bankruptcy Act, 1869," now goyems the proceedings in 
bankruptcy.* 

The Act, inter a2ta, provides for the equal division of the 
property of the debtor amongst his creditors without delay. 
This division is conducted and managed by the creditors them- 
selves, either under the immediate supervision of the Court 
of Bankruptcy, or by process of liquidation^ which does not entail 
upon the creditors such extended resort to the court. 

The new Act constitutes two distinct jurisdictions : — 

1. The Loin>ON District. 

2. The CouinrBT District. 

The London Bankruptcy District comprises the City of London 
and its liberties, and sdl places situated within the Metropolitan 
county court districts. The Country or Local Bankruptcy 
Courts are now the county courts of the district in which the 
bankrupt resides or carries on his business. 

The London Bankruptcy Court consists of a judge, called the 
Chief Judge in Bankruptcy, now one of the vice-chancellors, 
and the officers of the court, consisting of not more than four 
registrars, clerks, ushers, and other subordinate officers. 

The London Court of Bankruptcy is now a court of law and 
equity and a court of record, and the chief judge has all the 
powers, jurisdiction, and privileges of the judges of the superior 
courts of common law, or a judge of the Court of Chancery. 
He is also empowered to alter, reverse, or confirm any order of 
a local bankruptcy court on appeal, in respect of a matter of 
fact or law. 

All persons, traders and non-traders, and members of Parlia- 
ment of either House, may now be adjudged bankrupts whose 

* Sm 83 ft 88 Tict., c. 88, an Act to provide for the winding up of fhebodnera 
of the late Court for the relief of inaoWent debtors in England, and to repeal 
enaotmentB relating to insolyency, tenkroptGy, imprisonment for debt, and 

matters connected therewith. 88 ft 84 Yict^ c. 76, an Act to facilitate the arrest 

of absconding debtors.^— 84 ft 85 Vlct^ c. SO, an Act for disqualifying BukniptB 
from sittlag or voting in the Honaa of Lords. 
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debt, or joint debts, amount to a liquidated earn of £50 and 
iipwarda; but before a petitioa can be presented, the debtor 
must have committed one of the acts or defaults which are con- 
stituted acts ofbankruplcyi — ^1. Making a conyeyance or assign- 
ment of aU Mi property for the benefit of his creditors generally. 

2. Mating a fraudulent conyeyance, gift, deliyery, or transfer 

of his property, or any part of it.* 3. Doing an act with in- 
tent to defeat or delay his creditors. 4. Filing, in a manner 

prescribed by the court, a declaration that he is unable to pay 

his debts. 5. Haying execution leyied by seisnre and sale of 

his goods for payment of a debt of £50 or upwards. 6. Haying 

n^lected to pay or compound the petitioner's debt. 

The Act also contains proyisions for liquidating the affairs of a 
debtor by arrangement, otherwise than m bankruptcy. 

When so adjudged by the court, upon the petition of a 
creditor or creditors, all the property of the bankrupt, whether 
real or personal, yests in the trustee or trustees appointed by the 

creditor or creditors with the important powers of ^Beceiying 

and deciding upon proof of debts Carrying on the business 

of the bankrupt for the beneficial winding-up of the same— — 
Bringing or defending actions, suits, or other legal proceedings 

relating to the property Selling all the property of the 

bankrupt by public auction or priyate sale— Giying receipts 
for money receiyed, which receipts shall effectually discharge 
the person from all responsibility in respect of the application 
of such moneys. 

When the bankruptcy is closed or during its continuance the 
bankrupt may, with the assent of the creditors, apply to the court 
for an order of discharge; but the order of discharge will not 
be granted unless it is proyed to the court that a diyidend of not 
less than lOs. in the pound has been paid out of the property, or 
might haye been paid, except through the negligence or fraud of 
the trustee, or under such circumstances for which the bankrupt 
cannot justly be held responsible. 

In case the bankrupt does not obtain his discharge^ no por- 
tion of a debt proyable under a bankruptcy shall be enforced 
against his property until after three years from the dose of the 

*For proteetloB of ereditora ttcm. mIm of ft MOVBt tad fjmidiileiit chanctw, let 
17*UYiol,c.M»eia]ad "^Tke BUto of Sftto AomSM"; aJK>S9ft W Vloi,a9^ 
" latp.178. 
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basdanptcy. And if, dnring tiiat time the baxdcnxpt payto his* 
creditoni such addxtional 8iim as, with the diridend paid out of' his 
ptoperty, amounts to lOs. in thepomid, he will be entitledix) his 
dlteharge. If at the expiration of that period he has not obtained 
his discharge, any balance remaining unpaid of any debt proyed 
inthe bankruptcy will be deemed a subsisting judgment debt, capable 
of being enforced against the debtor's property, but subject to 
the lights of persons becoming credxtors after the dose of the 
bttdcruptcy. 

By the Debtors* Act, 1869, no person can, after the first of 
Jimtary, 1870, be arrested or imprisoned for making defaultin pay- 
ment of a sum of money, with certain exceptions, thus specified :*- 

1. Default in payment of a penalty. 

2. Any sum recoverable summarily before a justice of the peace. 
8. Default of a trustee ordered by a court of equity to -paj 

any sum in hns possession or under his control. 

4. Default by an attorney or solicitor in payment of costs when 
ordered to pay the same ; or for misconduct. 

5. Default in payment for the benefit of creditors of salary 
or other income ordered to be paid by a court of bankruptcy. 

6. Default in payment of sums ordered. 

All pei:sons may be committed to prison in pursuance of any 
order or judgment of the court. The imprisonment will not 
disohaige any debt or cause of action. 

XL Court of Probate. 

The law relating to Last WiUe and Teatcumenis has been, very 
materially altered by the late Act^ 20 & 21 Yict., c. 77,* called 
" The Court of Probate Act," by which all the jurisdiction and 
authority of the Ecclesiastical Courts in respect of the granting 
and revocation of probatea of wills and fetters of administration 
have been taken from such courts, and now centres in the Court 
of Probate. 

l^e court is presided over by a judges who ranks with the 
judges next after .the Lord Chief Baron of the Court ofBxchequer. 
He is also the Judge Ordinary of the-Divoiroe Cosyrt^.whick haa. 
also recently been called into operation. 

•«M'«MoS9ArM'Vlot4e.StVS7A^98Tidi|&SS; 81 ^ttl^ftti d life 
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The Court of Probate now exercises jurisdiction over the 
granting of probates and letters of administratioD, and deter* 
mines all questions relating to matters in testamentary cases ; 
and its business consists in pronouncing upon the validity of 
wills and codicils, and deciding in cases of intestacy upon the 
person to whom the administration of the deceased's estate shall 
be given. Public Eegistries, under the control of the Court 
of Probate, called District Eegistries, are estabhshed in vari- 
ous parts of the kingdom, the district registrars having similar 
powers within their districts as to granting probate and letters 
of administration as the Probate Court itself. 

The judge has also power to appoint an administrator 
pendevde lite, to deal with the personalty, and a receiver to deal 
with the real estates, and the court has the same power to 
enforce its various decrees and orders as is now possessed by the 
Court of Chancery. 

Where the personal property of the deceased is imder £200, 
and where the real property is under £800, the judge of the 
coimty court of the district where the deceased had his fixed 
place of abode has the same power to determine the suit as 
the Court of Probate. 

The rules and principles of evidence observed in the superior 
courts of common law and equity at Westminster are applicable 
to all trials of questions of fe.ct in the Court of Probate. 

New trials and rehearings may be granted, and any party 
dissatisfied with the judgment of the court may appeal to the 
House of Lords as of right from, a final decree, and by leave of 
the judge £rom interlocutory decrees or orders. 

m. Ooort for Divorce and Matrimonial Oauses. 

The cumbrous and protracted machinery of the old Ecclesias- 
tical Courts, so far as related to Divorce and Matrimonial Causes, 
has been superseded by a new jurisdiction, created under the title 
of the " Court for Divorce and Matrimonial Causes."* 

It is-a court of record, and the judge of the Court of Pro- 
bate is the ordinary judge. It is held at Westminster, and all 
the judges of the Courts of Queen's Bench, Common Please and 

• See 30ft 21 "^01,^ 86; STftrSTVltot c. 61; SSftM Yiot, e. 141' 
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Exchequer are component parts of the court ; but the Judge 
Ordinary is enabled either alone, or with one or more of the 
other jndges, to hear and determine all matters arising therein. 

The Gonrt for Divorce and MairimowUil Causes is invested with 
vexy important and distinctive powers. It exercises exdnsive 
anthoritj in respect of dworcea vjiA. judicial separation ; suits of 
nnJiity of marriage ; snits of jactitation of marriage, now ahnost 
obsolete; snits for restitution of conjugal rights; and in all causes, 
suits, and matters matrimonial, except in respect of marriage 
licences. 

The court may pronounce decrees for the restitution of 
conjugal rights in cases of desertion. It may grant a decree of 
judicial separalion on the ground of adultery, or cruelty, or 

desertion for two years and upwards Of dissohUion of 

marriage in cases of adultery at the suit of the husband ; and at 
the suit of the wife in cases of adultery aggravated by cruelty, 

or some other unlawful offence Of nullity ofmamage where 

it is proved to have been invalid either by some informality in 
the celebration or by reason of incapacity, either legal or physi- 
cal, in either of the contracting parties.* 

Application for restitution of conjugal rights, or for judicial 
separation or divorce on any one of these grounds, may be made by 
either husband or wife by petition to the court ; and the court 
may decree restitution of conjugal rights, or judicial separation ; 
and where the appHcation is by the wife, may make any order for 
alimony which is just. 

In aU cases in which the court makes a decree or order for 
alimony, it may direct the same to be paid either to the wife 
herself or to any trustee on her behalf, and may impose any 
terms or restrictions which it deems expedient. 

The court is also empowered to make such orders with respect 
to the custody of the children of the marriage as it may deem 
just and proper, and may, if it thinks fit, direct proceedings to 
be taken for placing the children under the protection of the 
Court of Chancery. 

The court has also the power of granting an order — as is the 

* By 8S ft 88 Yict^ a 68, s. 8, the partlM to any prooeedifig Institated in 
oonaeqiienoe of adultery, and the hoBbands and wiTM of such partiM, an now 
co mp etent to glTo oridenoe in inch prooeedioci 
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case with some of the inferior magisterial jnrisclictioiiB — ^protect- 
ing a wife's earnings from her hnsband and his creditors in 
cases where the wife has been deserted ; and in every case of a 
judicial separation the wife shall be considered as a/eme sole 
with respect to property of every description which she may 
acquire, or which may come to, or devolve upon her. 

A novel provision of the Act is that it allows the alleged 
adulterer to be made a co-respondent to the petition for a divorce ; 
and the Court has the power to make such an order upon him as to 
the whole or part of the costs of the proceedings as it may deem 
fit; and the Court has also power, in the case of a wife's 
petition, to make the woman with whom the husband is alleged 
to have committed adultery, a party to the suit, with a view to 
the costs. 

By this Act no action in future will be maintainable in England 
for criminal conversation; but the husband may, in a petition 
for dissolution of marriage or for judicial separation, claim 
damages from the adulterer, and the suit will be heard and tried 
on the same principles as actions for crim, con, were formerly tried. 

The court, in cases of dissolution of marriage, has the power 
to inquire into the terms of any marriage settlement which has 
been executed, and to make orders for the application of the 
whole or part of the fund, either for the benefit of the innocent 
party and of the children of the marriage, as it may think 
fit ; or either or any of them.* 

An appeal from the judgment of the court for a decree ahsO' 
hite, in a case of dissolution of marriage, may be made to the 
House of Lords. If no appeal be lodged within the prescribed 
time, either or both the parties may marry again as if the 
prior marriage had been dissolved by death. 



• S6e30A3lViet.,a8fi,B.4fi; S8ft84y]ei,o.U,B.6. 
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CODSIS WJBIMlABRBSIi, IfTLTTABY, AND IC&BEEISE. 

Besides tlii& ssfend Goorts wMah hate been tnated e( m 
irbioh all iqjTiries are redrased tiiat Ml under tke cogmizaaee 
of the oommon law of England, or that spirit of equity whidh 
ought to he its constant attendant, thore still remain other 
Courts of a juzisdiotion equally puhlio and general that 
require oonsidiBratian. 

What axe these Courts, and explain them? 

L Oourto EcolaeiaatiQal. 

The EcdeaiasUcdl Oowrta at one time exercised a yerj extended 
joriadiction ; but the business of these courts, of which the prin- 
cipal are the Consistory Gonrts of the bishop of each diocese 
and the Oonrt of Arches, are now maiDlj confined to inqnizing 
into charges of heresy, of improperly conducting the services of 
the Church, and of immoral and scandalous conduct on the part 
of clergymen.* 

These courts also entertain suits of a gwMft-crijniua.1 nature 
against laymen for daima.giug the church, or the churchyard, 
or fer not rq)airing the chancel, or aisle, when it is incumbent 
on them to do so ; also against churchwardens for neglect of 
duty, and against any person for defacing, or removing the 
monuments, or pews, or otherwise interfering with the church 
or churchyard, without a power previously granted by the 

Ordinary.f 

The Court of Arches referred to is the court of appeal belong- 
ing to the Archbishop of Canterbury ; whereof the judge is called 
the Bean of the Arches, His proper jurisdiction is only oyer the 

* For t€xmst jnrlBdictionB of the Ecdeeiofftlcal Oonrts, see Blackstone^ toL UL 
t See 21 & 23 Vict, c. 77; 18 & 19 Yict^ c. 41; 28 A; 24 Yict^ c. 82; also 82 A; 88 
Vict^ c. 86. 
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tlMrtetti^.p«ca]kgpaiiA«BM«iigT^ to the AieKbudK^in Londoa ; 
bat'tbe ^ffioe of ]>cuL«f tbe AicfaeB haying bcamfor^i l»iig ta&e 
united with that of the archbishop^s principal official, he jqow^ in 
iighi> of the iMrfMneatiiHied office, receiyea and <^^-^"^i»M^ appeals 
froBi the seatenees of all inleraor ecdoiiaatical courts within the 
'pooyiace, aad bem him the Appeal now UeB to the- Judicial 
Committee of the Friyjr CoonciL 

TfT, Oouxtfl-UaztiaJL' 

A jurisdiction similar to' that oizercised o^rar clieirgymMi hj the 
Eceleoaatical Oourfcs is exwcised OFBr-«oldierabj conrts-martiaL 
Their prooeedi^igs ore regulated by the proyisioos of the Annnal 
Mutiny Act ajid the Articles of War founded upon that Act» 
fdgaed by the Soy^eign and promulgated annually, whieh 
is re-enacted with slight modification in each session, of Earlia- 
ment. Courts-martial 'are empowered to pumsh any officer 
or soldier who shall Aseite or join any mutiny, or knowing of 
it shall not giy)s notice to the commanding officer ; who deserts 
or enlists in any other ic^jpuDaent, or sle^s on his poslv or laaves 
it before he is relieyed, or holds correspondence with a rebel or 
enemy, or strikes or uses yiolence to his superior officer, and 
other similar offences. For such offences the offender suffers 
such punishment as a court-martial shall inflict, including 
judgment of death, provided for by the Articles of War. 

This military code is administered by courts-martial with 
different degrees of sul^oxity, and in all of-ihem the members 
are sworn to determine according to the evidence and to the 
best of their understanding.* 

TTT, The High Oourt of Admiralty. 

This court now exercises a jurisdiction, equitable as well as 
legal, and has a power of enforcing its decrees and orders similar 
to that possessed by courts of common law. By 24 Yict., c. 10, 
the High Court of Admiralty is constituted a court of record for 
all intents and purposes, and has power either to proceed m rem, 
or m persona/m ; i/n personam, by calling upon the masters or 
owners of vessels to show cause why they should not appear 
and defend the suits mMn/M, ^lugmmMt them ; and m rem, by 

• See 39 ft so Vict., c. 100. 
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aiiest of the ship itself, wUcli is only released upon bail hmng 
given to the fnll amotint of the claim and the costs likely to be 
incurred in the snit. 

The nsnal snits entertained by the conrt relate to bottomry 
or re^poncZen^ bonds; salvage ; wages dne to the crew ; towage 
or pflotage services; and to cases of collision, damages, and 
breaches of contract in maritime affidrs.* 

The conrt also entertains questions of prize-money and booty 
of war, but it exercises this jurisdiction by virtue of a warrant, 
giving it special powers in that behalf. 

Many of the powers exercised by the High Court of Admiralty 
have recently been conferred on certain county courts, to enter- 
tain maritime questions of a limited amount ; and in cases of 
difficulty, the County Court may, at the request of either parly, 
be assisted by two mercantQe assessors.f 

An appeal from the County Court in these cases may be made 
to the High Court of Admiralty, subject to security for costs ; 
and an appeal from the High Court of Admiralty lies to the 
Judicial Committee of the Privy CounciL 
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GOUBTS OF SPECIAL JUSISDimOir. 

Having considered the seyeral Courts whose jnrisdiotion is 
public and general, and in whicli redress for eyery possible 
injury is admimstered, let us now discuss those Coiurts whose 
jurisdictian is prLvate Bjd special, confined to particular spots, 
or institated only to redress particmlar ix^uiiesL 

Bi|riaiB tiKMe Coorte, and gtate their p« 

I. Foretft O<mrt0. 

Tte Forest Courts were originally institutdd for -ttie govern- 
ment of the King's forests in different parts of t&e kingdom, 
and for the preservation of, and pnnislmient of injuries done to, 
the King's deer ; or to the vert or* greenswaa^ and to ihe covert 
in which snch deer were lodged. The forest laws gradually fell 
much into disuse. They are, however, administered in a miti- 
gated form, but within very restricted limits. Iliere are now 
only three Royal forests existing in England, viz., I3ie !NFew 
Forest in Hampshire, Dean Forent, and that of Waltham, 
called Epping Forest, in Middlesex. All the other Grown 
forests have been disafforested. 

n. The B^majoary Gomtss 

The SUamary Courts in Devoni^iire aftd ConrsraM, for the 
ftdminiBtaration of justiee am<mg the miness therein^ Bte courts 
of record, but of a private and exdnadve nature, lliey are 
held before the Lord Warden of the Stannaries or his deputy the 
vioe^waEden, in virtue of a privilege granted to the workers in 
the tin mimes to sue and be saed only in thdr own courts, that 
they may not be drawn from their business by attending their 
law HAats in other courts. An appeal liev to the lord warden, 
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and erery jndgment of the lord warden is subject to an appeal 
to the House of Lords. 

XXL The Palatina Oourts of Chester, Lancaster, and 

I>arham. 

These courts are of a limited local jurisdiction, but haye an exclu- 
sire cognizance of pleas in matters both of law and equity. When 
the priyileges of countieB palatine and franchises were abridged by 
Stat. 27 Henry YUI., c. 24, it was also enacted that all writs and 
processes should be made in the King^s name, but should be wit- 
nessed in the name of the owner of the franchise. Therefore all 
writs whereon actions are founded and which haye concurrent 
authority must be under the seal of the respectiye franchises, 
the two former of which are now united to the Grown. By 15 
& 16 Vict., c. 76 (1852), writs issuing out of the superior courts 
of the common law at Westminster to be executed in the counties 
palatine are directed and deliyered to the sheriff and executed and 
returned by him, and all records to the superior courts are brought 
to trial and entered and disposed of in the counties palatine in 
the same manner as in other counties. 

The Court of the Duchy Chamber of Lancaster is a jurisdiction 
concerning all matters of equity relating to lands holden of the 
Crown in right of the Duchy distinct from the Court of the 
County Palatine of Lancaster. The court is held before the 
Chancellor of the Duchy or his deputy. The proceedings are the 
same as in the Court of Chancery, which has a concurrent juris- 
diction with the Duchy Court. 

rv. Oourts of Oommissioners of Sewers. 

A CoxTRT OF CoMMissiOKEBS OF Sewbrs is a temporary tri- 
bunal instituted by yirtue of a commission under the Great SeaL 
The jurisdiction is to oyerlook the repairs of sea banks' and sea 
walls, and the cleansing of riyers, public streams, ditches, and other 
conduits whereby waters are carried off. 

Stat. 3 & 4 "Wm. IV., o. 22, amended by subsequent enact- 
ments, contains proyisions as to the levying of rates, making new 
works, levying fines and penalties, and other matters.* 

• See 4 A 5 Vict., c «; 12& 18 Vict, c. SO; 18ft 19 Vict., e. 82; 20& Jl Vict,c.l; 
and 94 ft 35 Vict, o. 188; see also Hetropolitan Board of Works (Loans) AtL 
82 ft 83 Vict, c. 102. 
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V. Oonrte of the University of Oxford aiid Oaxnbridge. 

The Chancellor's Courts of the Uniyersities of Oxford and 
Cambridge formerly exercised peculiar priyfleges. These two 
learned bodies enjoyed the sole jurisdiction, in exclusion of the 
Queen^s courts, over all civil actions and suits whatsoeyer, where 
a scholar or other privileged person is one of the parties ; except- 
ing in such cases where a right of freehold is concerned. And by 
the University Charters they were at liberty to try and determine 
offences and pecuniary demands in which any member or servant 
of the University is concerned, either according to the common 
law of the land, or according to their own local customs. These 
privileges were granted that the students might not be distracted 
from their studies by legal process from distant courts. 

These privileges are still exercised at Oxford ; but at Cam- 
bridge they have been taken away by a recent private statute. 

The Chancellor has jurisdiction in almost all causes, whether 
civil, spiritual, or criminal ; and the Yice-Chancellor is the pre- 
siding judge. In pursuance of 25 & 26 Yict., c. 26, s. 12, the 
form of procedure in civil causes very much resembles the forms 
in the new cotmty courts. 

The jurisdiction of this court is not affected by the County 
Court Acts. 

Appeals lie to the House of Congregation ; then to the House 
of Convocation ; and finally to the Queen in Chancery. 
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VL Oourts of London. 
The several courts within the City of London, and other cities, 
and boroughs, and corporations throughout the kingdom, held 
by prescription, charter, or act of Parliament, are also of 
the same private nature, and the jurisdictions limited to 
particular cases arising in those limited localities.* They 
arose originally from the favour of the Crown to those 
particular districts wherein we find them instituted, upon the 
same principle that Hundred Courts, and the like, were 
established for the convenience of the inhabitants; that they 
might prosecute their suits, and receive justice at home. For 
the most part, the courts at Westminster Hall have a con- 

• See ao ft 31 Yict., c. 149, ■. 85. 
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eqacpl jmidioim -m^ ibm^j cur ^Hm » gq pB g iato MteiMy over 
tbom; aad tbe piooeedm^ in tbead loctl and ^pemlk eonrts 
HS^ to be aocoxding to tbe oooise pf tlui bonunoa lav^ unkm 
otherwifle ordered by Farlwneat ; ior thougk tbe Sofmsama^f 
^giddknew oovtfl^ th» Ciovn cwuaotailto the egfcabtvlwd eomni^ 
of Uv. 

The castoms of London «rt rmavmy and are s,&m9lk %hB 
oonunon law ; but they have been made good by specai^ HBagd, 
and oonfirmed by Act of Parliament. An actic»i upon the 
enetomof London ean only be bronght in the LordMayer^a 
Clonrt; but the cnstom may be pleaded in bac ia a anpexior 
eonrt. It may be used in a superior court by way of deleiK«i» 
and in such cases the superior court will take notice, of the 
custom.* 



* one cnstomB of London as to fbo distribntton of intwtftteB' effects are 
a1x)liBlied l)y 19 A 20 Viet^ e. Mi» 
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WBOKeS AfFHOUKe THE IllR80K^BllFirFAl!t0ir«» 
HSMTf— AKD BI!IA!ErO! BI&HTS. 

Let hb now dlfltnuB Private Injurhs; tbiEit tt, flA 
several iquries l)6twee]i salgeot and salgeot that afe oognii- 
able in the Cotitts of Common Law; as, in one or the other of 
these Courts, every possiUe iiyury that ooa he offered to a 
man's Parson may meet redress. 



» o M » i^i^i»<»«»»i^^ t ^i^^^ i0 t0 ^0m 



Biqdainttft Bdvaral Ii^JmieB cognlaiUe t& the Oommoii* 

Law Courts. 

All WRONGS being a prwation of rights the t)liiiii n&tdMl 
remedy for eveiy species of tprang is the being pttt in posM- 
sion of that right whereof the party injured has been deprived. 
This may either be effected by the specific deliyery or restoratioii 
of the subject-nuitter in dispute to the legal owner, as whete 
lands or personal chattels are unjustly withheld or invaded; 
or, whece that is not a posdble, or at least not an ade- 
quate xetnedy, by making the sufferer a pecuniary mMiMtOk 
in damages; as in oase of aaeault, or brea<ih of ci^traot, 40 
which damages the party injured has aoquiied an inoomiMa 
or inchoate right the instant he receives the injury, though such 
right be not fuUy ascertained till they are aesessed by the in- 
tervention of the law. The means whereby this remady Ss 
obtained is in general by a wiii or aeUonj defined to be **ik$ 
lawfid demand of <nvi9 rightJ'^ 

AoFfONS axe subject, in the first place, to this principal dM- 
sion. They are distinguished into three kmda z^'^AotioDa Pu^ 
sontdf jReoZ, and Mixed, 

Permmti AaHam aae thoae whvcibgr a man olaiwa Idba flpacifiic 
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noorerf of & debt, or of a penonal chattel, or damages for breach 
of contract ; and likewise whereby a man claims a satisfaction in 
damages for some injmj done to his person or property. 

Hie forms of penonal actions now in use are : — Debt — Covens 
ant —^ AMtunypsU — Dettntie— TVorpoM— Trejpa«s on the Case^- 
Replevtin, 

Real actions^ which formerly had regard to real property only, 
were such whereby the plaintiff claimed the specific recovery of 
lands, tenements, or hereditaments. Real actions, as such, are 
now altogether abolished by 8 & 4 Wm. lY., c. 27'; see also 
23 & 24 Vict., c. 126. The only mode now by which land is 
specifically recovered is by action of Ejectment^ which will be 
afterwards explained. 

Mixed Actions partake of the nature of the two, wherein 
some real property is demanded and personal damages for 
a wrong sustained; as, for instance, an action of waste to 
recover damages is brought by him who has the inheritance in 
remainder or reversion agaLost the tenant for life who has com- 
mitted waste therein, to recover not only the land wasted, which 
would have made it what was termed a real action ; but also a 
personcd recompense for a wrong sustained. 

Under these three heads every action in a court of common 
law may now be maintained. 

How are "InjnrieB " which affect the personal aecurity of 
indi^dnals divided ? and explain fhem. 

The absolute ^^ rights" of each individual were defined to be the 
right of "pbbsokal bbcuritt," the right of "personal ubertt," 
and the right of " private property," so that the wrongs affecting 
those ^^ rights " must be of a corresponding nature. 

I. Personal Security. 

1. As to injuries which affect the personal security of indi- 
viduals, they are either injwries against their lives,* their limbs, 
their bodies, their health, or their reputation. 

The two next species of injuries affecting the limbs or bodies 
may be committed : — 

* Wtth regard to the first inbdiTiiioii, or injozies affecting the life of man, being 
on* of the moat atrooloiu Bpedea of primes, we VMerre its oonaideratton for the 
FoortiiBook. 
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!• By threatSy or menaceB. A menace alone makes not the 
injury ; but only, if any consequent inconyenience ensue. 

2. By assatdty which includes an attempt or offer to beat another 
without touching him ; as if one lifts up his cane, or his fist, in a 
threatening manner at another; or strikes at him, but misses 
him; this is an assault and is described to be '•^an unlaio/tU 
setdng-upon one^s person,^'* It is an inchoate yidlence, and 
though no actual suffering be proved, the party mayhaye redress 
by action of trespciss, wherein he may recover damages. 

3. By battery^ which is the beating of another. The least 
touching of another man^s person wilfully, or in anger, is a bat- 
tery ; for the law cannot draw the line between different degrees 
of violence, and therefore totally prohibits the first and lowest 
stage of it — '^ every man^s person being sacred, no other has 
a right to meddle with it, in the slightest manner.'* 

4. By wounding, which consists in giving another some dangerous 
hurt. This is an aggravated species of battery. 

5. By mayhem, which is an injury still more atrocious, and 
consists in violently depriving another of the use of a member 
proper for his defence or occupation. 

For these three last offences an indictment, at the suit of 
the Crown, may be brought, as well as a civil action for 
damages. 

To render these acts, however, either actionable or indictable, 
they must be committed unlawfully ; for they are all in some 
cases justifiable. Thus assault and battery are justifiable in 
the case of a parent or master who moderately corrects his 
child, his scholar, or his apprentice. So also, on the principle 
of self-defence ; for if one strikes me first, or even only assaults 
me, I may strike him in my own defence ; and if sued for it, 
may plead wn assault demesne; or that it was the plaintiff's own 
original assault that occasioned it. So likewise in defence of my 
goods or possessions. If a man endeavours to deprive me of my 
goods, I am justified in laying hands upon him to prevent him ; and 
in case he pendsts with violence, I may proceed to beat him away. 
Thus, too, in the exercise of an office, as that of churchwarden or 
beadle, a man may lay hands upon another to turn him out of 
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chvoh and prvrent the d jalfuban ee of ibe eongr^jation.; anddf 
sued for this, or tha lSk» battefy, he may aet lovfeh the whole aaae, 
and plead that he laid hands viptm him gmi^7^-wolUt§r imnus 
in^pofut^— for this pnrpoaa. 
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n. IvjuuBS affeeting a maiCt health may be eonatitutod 
by aelling him bad proTiaioiia or -wine ; by the exeroiae 
of an obnoadona trade, whinh infeete the air in his ndigh» 
bonrhood ; or by the neglect or onakilful management of his 
physician, surgeon, or apothaoary. Mala praxis is a great 
misdeineanor and off«ioe at common law, whether it be for 
cuioail^ and experiment, or by neglect ; because it breaJES the 
trust which the party had placed in the medical practitionw, and 
tends to the injury of the patient. These are wrongs or injuries 
unaccompanied by force, for which there is a remedy in damages 
by a special action €i trupaas on the ca»e. 

In cases of gross misconduct the party >may also be indicted. 
This action, of trespaeB^-^ar ireapam upen the oaae-^is a 
uniTeisal remedy, given for all personal wrongs and injuries 
without force ; so called, because the plaintiff^s whole case or 
cause of complaint was set forth at length in the original writ, 
and is so now raised by the pleadings. 

IIL Injtjries affecting a mans reputation or good name are, 
first, oy malicious and defamatory words^ tending to his damage 
and derogation. As if a man utter any slander or false tale 
of another, which may either endanger him in law, by im- 
peaching him of some punishable crime, as to say that 
a man has poisoned another, or is perjured ; or which may 
exelttde him from society, as to charge him with having an 
infectious disease; or which may impair or hurt his trade or 
liiwlihood, as to call a tradesman a bankrupt, a pkysiciiin 
a ^piack, or a lawyer a knave. But with regard to words 
thfit do not upon the face of them import sueh defama-* 
tii^n as will be injurious, it is necesaary that the plaintiff 
should aver some particular damage to have happened. WoKb 
of heat and passion, as to eall a man rogue and rascal, if produc* 
tive of no ill consequence, and not of the dangerous iKp^g&m 
bslore mentioned, ace not actionable ; neither are words spokM 



in ft fiknfflj maDntr, ai by mj 61 uMfo^ tdmeiiition* or 
concern, witiumt any iU-^will ; for, in botii thflie caaei, 
they aie not mo&ibftffy spoken, which it |MHrt of the defini- 
tion of fllander. Neither are any dufMoaging irordi made 
me of in legal proceedinga pertinent to the canae in hand, a 
sufficient canae of action for sknder. Aleo if the defendant be 
able to jnalify and prore the words to be tme, no aetton will lie ; 
bnt the repeating of a mmonr, which is false, is not jnatifiable. 
For this injury the remedy is by tre^pois on ike ccue, 

A SKCQia> way of affeetmg a man^s repofeation is by publishing 
a Ubd npon him, which may be by writing, print, xnctares, signs, 
or the like, calculated to set him in an odious or ridiculous U^^t, 
done with a maUeiout intent to affect his lepntation. 

The publication of a libel may be evidenced in Tirions ways* 
— ^by reading it aloud ; by selling it, or distributing it gratis ; or 
by sending it through the post, or otherwise, to a third person. 
Such publication ispresmned to hare been maUeioui, By Lord 
Campbell's libel Act, 6 & 7 Vict., c. 96, amended by 8 & 9 
Yict., c. 75,* for amending the law respecting defamatory worda 
and libels, it is provided that in pleading to any indictment or 
information for a defamatory libel, the defendant may, by way of 
defence, all^;e the truth of the matteiacharged ; and further, that 
it was for the public benefit that the matters charged should be 
published, showing the particular fact or facts by reason whereof 
it was for the public benefit The same Act contains provisions 
intended to relieve editors and proprietors of newspapers and 
other publications from hardships to which they were for- 
merly subject. It is enacted that in an action for a libel in 
any public newspaper or other periodical publication, it shall be 
competent to the defendant to plead that such libel was inserted 
therein without <»etwU malice and without grou negligence ; and 
that before the commencement of the action, or at the earliest 
opportunUy afterwards, he inserted in such newspaper, or other 
periodical pubUoation, an apology for the said libeL The 
defendant is also at liberty to pi^ into court a sum of momy by 
way of emends for the injury supposed to have been sustained \sf 
the pnbUeatian ol the libel complained of. 

With regard to Ubtk in general, there ws^ as in many other 
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oases, two remedies; one hj indietment or. by crindndl m/tfri 
turn in the Gonrt of Queen^s Bench, and another by acitam; 
the former for the public offence, for every libel has a t&ademej 
to canse a breach of the peace on the part of the person Jibelled; 
the latter, by aethn, to compensate such person in damages for 
the injuries sustained. 

A THIRD way of destroying or injuring a man^s reputation is 
by preferring maUchus indictments or prosecutions against him ; 
which, under the mask of justice and public spirit, are sometimes 
made the engines of priyate spite and enmity. For this, however, 
the law has given a very adequate remedy in damages, either by 
an action for conspiracy^ which cannot be brought but against 
two at the least ; or, which is the only way now in practice, 
by a special action on the case for a false and maiidoos 
prosecution. 



XL The Violation of the Bight of Personal Xaberty. 

This may be constituted by False Imprisonment and by 
MaUcious Arrest. For the injury of false imprisonment the law 
has not only decreed a punishment as a heinoufi public crime, 
but has also given a private r^aration to the party, as well by 
removing the actual confinement ; as, after it is over, by subject- 
ing the wrong-doer to a civil action on account of the damage 
sustained by the loss of time and liberty. 

To constitute the injury of false imprisonment there are two 
circumstances requisite : — 1. The detention of the person. 2. The 
unlawfulness of such detention. 

Every confinement of the person is an imprisonment, whether it 
be in a common prison, or in a private house, or even by forcibly 
detaining one in the public street. Unlawful or false imprison- 
ment consists in such confinement or detention without sufficient 
authority which may arise either from some process from the 
courts of justice, or from some warrant from an officer having 
power to commit, under his hand and seal, and expressing the cause 
of such commitment ; or from some other special cause warranted 
by the necessity of the thing, such as the arresting of a felon 
by a private person without warrant. False imprisonment may 
arise by executing a lawful warrant or process at an unlawful 
time, as on a Sundieiy ; for ifiQ statute declares that such service 
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or proceBS ahall be void, except in cases of treason, felony, breach 
of the peace, or other indictable offences. 

The remedy for false imprisonment is twofold; by an 
action of treetpass, wherein the party will recoyer such damages 
for the injury he has receiyed as a jury shall award ; and 
by the writ of Habeas Corpus ad siibjUnendumf which is 
directed to the person detaining another, and command* 
ing him to produce the body of the prisoner, with the day and 
cause of his capture and detention, to ^'do, submit to, and 
receiye " whatsoeyer the judge or court awarding such writ shall 
consider right in that behalf. On the return of the writ, the 
court will discharge the prisoner out of custody, if his detention 
be unlawful. 

This is a high prerogatiye writ issuing out of any of the superior 
courts of Westminster, including the Court of Chancery ; not 
only in term time, but also during the yacation, and running into 
all parts of the Queen^s dominions. 

UL Bights of Private Property. 
With regard to the third absolute right of indiyiduaJs ; that of 
holding priyate property; though the enjoyment of it when * 
acquired is strictly a priyate right, yet as its nature and origin 
and the means of its acquisition and loss fall more directly 
under the general diyision of the '^ Rights of Things,'' and as 
the wrongs that affect these rights must be referred to in the 
corresponding diyision, it will be more conyenient to consider 
together, rather than in a separate yiew, the injuries that may be 
offered to the enjoyment^ as well as to the rights of property. 
This will be discussed in the following chapter. 

IV. Belative Bights. 
Injuries affecting the rights of indiyiduals in their private 
relations; or such as are incident to persons considered as 
members of society, and connected with each other by yarious 

ties, are four in number, yiz. : — 1. Husband and Wife 2. Parent 

and Child 3. Guardian and Ward 1. Master and Seryant. 

* Sm HabeM Oorpw Aefe, 81 Oar. II,, e. 2, amended by 66 Geo. III., e. lOO, 
**An Act for the better Mcarlng the liberty of the subject, and for preventioa 
of imprifloxunentfl beyond the BeaB." See also 16 & 17 Yiot, o. 108 ; 80 & 81 Vict., 
o.86w 



280 vLkCKStatm 



[K*jv(i; i>i ti 



InjnrieB that may be offered to a penon eomddered assii htHh 
band are principaQy three :—l. ilM«eet<m,ortaldngawayainan'B 

wife. 2. Adtdtery, or crimiiial oonTenatioix with her. 

3. Beating, or otherwiae abusing her. 

AhducUon may either be hy fraud and persuaaion, or open 
Tiolence ; though the law in both cases assmnes force and ix>n« 
Btraint ; the wife haying no power to consent ; it therefore gives a 
remedy by action of trespass, and the husband may also sue in 
an action on the case for damages against such persons as per* 
suade and entice the wife to lire separate from him without a 
sufficient cause.* 
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Adultery is a grievous civil injury, for which the law up to a 
recent period gave satisfaction to the husband by an action of 
erimincU conversation, but this action is now abolished, and its 
place supplied by 20 & 21 Vict., c. 85, which provides, inter alia, 
that the husband may petition the new Court of Divoroe, estab- 
lished by that statute, for damages from any person on the 
groimd of his having committed adultery with the petitioner's 
wife ; and that the claim of damages shall be heard and tried on 
the same principles and according to the same rules as formerly 
applied to an action of criminal comjersation, and the damages 
ascertained by the verdict of a jury. A new principle is, how- 
ever, introduced — ^that of giving power to the court, alter the 
verdict has been given, to decide in what manner the damages shall 
be paid or applied ; and to direct that the whole or a part shall be 
settled for the benefit of the children, if any, of the marriage ; or^ 
as a provision for the maintenance of the wife. 
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Beating a man's wife, or otherwise ill-using her. The law gives 
a satisfaction to the husband for it by an action of trespass, which 
must be brought in the names of the husband and wife /otn^^/ 
but if the beating or other maltreatment be very enormous, so 
that thereby the husband is dei^rived for any time of the company 
and assistance of his wife, tiie law then gives him a separate 
remedy by an action of trespass, in nature of an action upon the 
case, for this ill-usage per quod consortium amisit ; in which he ahaU 
recover satisfaction in damages* 

* See 24 ft 36 Viet^ 0.100, as. Ma €5. 
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An actloa is maintauiAble at the svit of the parent for the 
seduction of his daughter, or for the abduction or battery of his 
child. This is rather in his character of master, and not as 
parent ; for actual or constructiTe loss of service must be shown 
andproTed. 

Of a similar nature is the relation of guardian and ward, but 
the usual method of redressing all complaints relative to wards and 
guardians with respect to their persons and property, and 
generally as to their custody, education, &c., is by an application 
to the Court of Chancery, which is the supreme guardian, and 
has the superintendent jurisdiction of all the infants in the 
kingdom. 

There are two speoies of injuries incident to the relation between 
maMeir and jsrvonf, and the ri^^ts acoruing therefrom. The 
one IB, retaiiiiiif another man's hired awrant before his 
tiBoe is ex{nred ; the other is beating, confining,' or <ii— Mmg 
him in such a manner that he is not able to perform hie woi^ 
As to the iirst, the retaining another person's servant doriBg 
the time he has a^preed to serve his present master is aJae 
an illegal act. For every maator has, by his oontraot, puzefaaaed 
for a valuable ooDaiderati<Hi the servioe of his domesties for a cer» 
tain time ; the enticing away or hiring his servant, which indoeea a 
breach of this contract, is theirefore an injury to the master ; and 
for that injury the law has given him a remedy by a special action 
on the case ; and he may also proceed against the servant for the 
non-performance of his agreement. But if the new master was 
not apprised of the former contract, no action lies against Aim, 
unless he refuses to aUow the servant to leave. The other 
injury is that of beating, confining, or disabling a man's ser- 
vant, which depends upon the same principle as the last, viz., the 
property which the master has by his contract acquired in the 
services of the servant. In this case, besides the remedy of an 
action of battery or imprisonment which the servant himself, as an 
individual, may have against the aggressor, the master also, as a 
recompense for Ids immediate loss, may maintiain an action of 
trespass, in which he must allege and prove the special 
damage he has sostained by the beating of his servant, per 
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quodserviiium amisU; and then the jmy will award him a propor- 
tionable pecuniary satisfaction. 

Injuries may also be sustained by an indiyidual in respect of 
hiBpuhUe rights. These are remedied by indictment or action on 
the case where any loss has been experienced by the party. An 
injury of this kind has been recently proyided for by 31 & 32 
Vict., c. 125, s. 48, which provides that if any returning officer 
shall wilfully delay, neglect, or refuse duly to return any person 
who ought to be returned to senre in Parliament for any county 
or borough, such person may sue the officer in any of her 
Majesty^s courts of record at Westminster, and recover double 
the damages he shall have sustained, together with full costs of 
suit. 

By Death by Accident Compensation Act, 9 & 10 Yici, c. 93,* 
an Act ''for compensating the families of persons killed by 
accident,*' an injury to the relation of parent or child is action- 
able, and the damages shall be for the benefit of the wife, husband, 
parent, or child of the person whose death shall have been so 
caused. The action must be commenced within twelve calendar 
months, and damages may be recovered commensurate with the 
pecuniary loss caused by the defendant; such damages to be 
assessed by the jury. 



* Bee aJBO 81 & 32 Vict., c. 119, s. 22, which, for the safety of passengers, enacts 
that eyery company shall provide and maintain in good order efficient means of com- 
mnnicatton between the passengers and the servants of the company In charge of 
the train. In default, the company shall be liable to a penalty of £10; and any 
passenger who mi&es use of the said communication without reasonable excuse, 
flhall be liable for each offence to a penalty not nceeding £5. 
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INJUimSS TO FMSOITAL FROFERTT. 

In, the preceding cliapter we considered the Wrongs or 
Injuries that aflbct the rights of persons* either considered 
as iDdtvidiials or as related to each other; let ns now disonss 
flidti injuries as affect the rights of property and the 
nmedies which onr law has given to repair or redress them, 
lost, then, as to the injuries that may be offered to the 
iig}it& of personal properly, which, as before stated, consists 
of goods^ money, and all olJier moTable chattels, and things 
tboreonto incident; and secondly, in accordance with the 
fiiniier diiision of property, the wrongs to real property, 
iriiidt consists of such things as are permanent, fixed, and 
immovable, 

Bk|tein siidi Iivjriries as affect the Bights of "Personal" 
Property, "with their respective Bemedies. 

The rigku of Personal Psopkbtt in poflseBsion are liable 
to tiro species of injuries: The ilmotiDn, or Deprivation of that 
pOBsession ; and the Abiue or Damage of the chattels, while in 
possession of the legal owner.* 

Hie dqmvation of possession is divisible into several branches : 
sneh as taking them away nnlawfnUy; their unlawful deten- 
tioo ; tortious acts which subject the owner to the loss of them ; 
or, domg damage to them while in his possession. 

The "Wiongtal* taking of goods being clearly an injury^ the 
aext consideration is, the remedy the law of England has 
IJven for it; and this is, by an action of trespass^ wherein 
the plaintifif may recover, not the thing itself, but damages for 

* See MaUciouB Injuries to Property Act, 94 A 35 Viot., c. 97. 
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the loss of it; or by the action of replevin, which means the 
deHyeiy of the goods to the proper owner on his giving security 
to prosecute the necessary action to tiy the legality of the 
taking. 

Detinue and replevin are the only actions in which the specific 
possession of the identical pexsonal chattel is restored to the proper 
owner ; for things personal are looked upon by the law as of a 
nature so transitory i^ perishable, that it is for the most part 
impossible to ascertain their identity, or to restore them in the 
some condition as when they came to the hands of the wrongful 
poBsesior. Our law, therefore, contents itaetf, not by restoring 
the thing itself, bat by giring the party injuxsd aflstisfaotion in 
dtmaget.* 

Deprivation of poeseanon may be by an unjust detainer of 
another's goods, though the original taking was lawful. As if I 
cBstrain another's cattle cUtmage-feasant, send before they are im- 
pounded, he tenders me sufficient amends; thov^ the oeigLDtti 
taking was lawful, my sabsequent detention of them alter tender 
of amends is wrongfal, and he shall hare an action of replevin 
against me to reeorer than ; in which he shall recover 
damages for the detention, and not for the caption, because 
the original taking was lawful. Or, if I lend a man a horse, and 
he afterwards reuses to restore it ; thia injury ocoisisto in Hie de- 
taining, a»d not in the original taking,, acnd tike regular method 
for me to reeorer poasenioii is by (Ktiom of detinue. In this 
action ofdeHnwe^ it is neoenary to ascertain the thing detained, in 
andi. a manner so that it may bespecifieally known and reooyered. 
Therefore it cannot be brought for money, com, or the like ; for 
tiiat cannot be known from other money or com ; unless it be in 
a bag or a sack, for then it may be distinguishably marked. 

Trover or Conversion is a species of trespass on the 
ease, and an action 'originally lay for recovery of damages 
against such person as had found another's goods and re- 
fused to deliver them on demand, but converted them to his 
own use ; from which finding and converting it is now called an 
action of trover and conversion. The injury lies in the conversion ; 

* S«e 28 & 24 Ylct., c. 126. 



tewiy JiimrTm y talte^thfrgflo^ of aajotkac imto pocMMHoa, if he 
finds them ; but no finder is allowed to acquire a property ihereiA,. 
wKiek'tliftianrpieeRmtee him' to di^^ii he teiktsm to reetore them 
to the •opnar ; foir trhioh reasAa siioh refusal alone is, prirm 
facie, sofSdeist evidenee of a eonTeniaB^ If the plaintiff proFea 
that the goods ace ^t« property, and that the defendant had them 
in his poflseflBion, then in this action he shall reoorer daxoagflis 
equal to the Talue of the thdng conrerted. 

Injuries cUrect or consequential. These may occur in many 
ways, as a man may be d^riFed either of goods or money in 
consequence of false re|H?e8entation as to the oiroiunstaneea or 
character of another, and other similar acts. The remedy for 
such is by aotbn on the case. Where there are representations as 
to charaeter, ability, or dealings, by Lord Tenterden's Act, G^. 
ly., c. 14, s. 6i the representation must have been made in writings 
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Abusing and damaging ihin.^ personal while in the possession of 
the owner— hunting a man's deer, shooting his dogs, or in any 
way injuring his chattels; the remedies given by law to redress 
these wrongs ave by action of tre^Miss or by acticm on the ctue. 
It is not mateiial whethar the damage be done by the defendant 
himself or by his servant, for the action will lie against the 
master as weU as against the servant. If a man keeps a dog 
which does mischief, the owner must now answer for the con- 
sequences thereof, whether he Iomws of such evil habit or not ; 
for, by 28 & 29 Vict., c. 60, s. 1, " it shall not be necessary for 
the party seddng such damages to show a previous mischievous 
propensity, or that the injury was attributable to neglect on the 
part of such owner." 



^^.^rww^.•w^/wv^'VV^i^A(^A/ww^.■v^,^.^v• 



EsplaJn "Ii^^es" affectxng rights founded os^ "Con- 
taract," both ^'EzpxeBs" asd '^Implied," with their 
reiqiective '' Besoedieft/' 

A Contract^ as formerly stated,* is**' an i^eement^ upon suffi- 
cient conBid»!ation, to do or not to do a particular thmg^" and the 
violation or ncm-pcfffoimance of such contract is an injury^ for 
which the law provides a remedy. 

* Bee *'Oontraots,'' pa^e 179. 
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jBb^eMOontractB include three distmctapedea— dfe&te, covenanUf 
nndpromites. 

Debt is a sum of money dae by certain and express agreement ; 
aa, by a bond or other instrament under seal for a certain sum ; 
a bill or note ; a special bargain; or a rent reeerred on a lease, 
where the amount is fixed and spedfic, and does not depend 
upon any subsequent valuation to settle it. The non-payment 
of these is an injury, for which the proper remedy is by action of 
debt or covenant, to compel the performance of tbe contract or 
recover the sum due. 

A Covenant is an agreement, convention, or promise of two 
or more parties by deed in writing, signed, sealed, and delivered 
by the parties, who pledge themselves to do a direct act, or to 
anUt one, the violation of which is a civil injury. The remedy for 
either party is by action of covenant ; but in the case of a covenant 
or a lease to pay rent, the breach of it may be redressed either by 
action of covenant or of debt. 
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A Promise is in the nature of a verbal covenant, and wants 
nothing but the solemnity of writing and sealing to make it abso- 
lutely the same. If therefore it be to do any explicit act, it is an 
express contract, as much as any covenant ; and the breach of it 
ia an equal injury. The remedy indeed is not exactly tbe same ; 
since, instead of an action of covenant, there only lies an action 
upon the case, for what is called the assumpsit (promise) or under- 
taking of the defendant ; the failure of performing which is the 
wrong or injury done to the plaintijff, the amount of damage a jury 
is to estimate and settle. 

Implied contracts, as formerly stated,* are such as reason and 
justice dictate, and which, therefore, the law presumes that every 
man has contracted to perform. Of this nature are the fundamental 
constitutions of government, to which every man is assumed to be a 
contracting party ; and thus it is that every person is boimd and 
hath virtually agreed to pay such particular sums of money as are 
legally charged on him, assessed by the interpretation of the law ; 
for it is a part of the original contract entered into by ail mankind 
who partake of the benefits of society to submit in all points to the 

* Sea " OontractB," page 179. 
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mimicipal constitutioiiB and local ordinances of the State. What- 
erer, therefore, the law orders any one to pay, that becomea 
instantly a debt, the payment of which the law enforces. Also, 
where a person haa laid out and expended his own money for the 
use of another, at his request, the law implies a promise* of 
repayment, and an action of debt will lie on this asmmpsU. 



* Tha promise of a debtor to pay a debt barred by the Statute of Limitations, 
or of an adult to pay a debt eontiaoted during his nonage, is void, onlessitbe 
ia writing and Blgoed by the party. 

T 2 
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"WE0N&8" TO "EBAL" PEOEBBTT. 

We shall now consider saoli injuries as affect that species 
of Property which the laws of England have denominated 
"Real;" being, as previously stated, of a more substantial and 
permanent nature than the more transitory rights of which 
personal chattels are the object. 



*> 



What are {he *' Wrongs " that affect '' Beal Property, 

and explain those Wrongs? 

The injuries affectmg real property are principallj : — 1. Ouster, 

2. Trespass, 8. Nuisance, 4. Waste, 5. Subtraction, 

—6. Disturbance, 

1. Ouster, or dispossession, is a wrong, or injury in respect of 
hereditaments, either corporeal or incorporeal, that carries with 
it the amotion of possession ; for thereby the wrong-doer 
gets into the actual occupation of the land or hereditament, and 
obliges him that has a right to seek his legal remedy, in order 
to gain possession of it, and damages for the injury sustained ; 
as for instance, ^* where the tenant, though not entitled, had 
entered, without fraud or tort, into possession of land, by the 
deed or consent of one who himself either came into possession 
of such land unlawfully, or had but a particular or defeasible 
estate in it." 

In the time of our Saxon ancestors, possession seems only 
to have been recoverable by unit of entry, which, after 
the Conquest, when aU causes were drawn into the King's 
Courts, became much more dilatory than it had been before.* 
The law underwent many changes, btit ultimately roor^i^OBS for 

* For the old Iaw respeotl&g wrUt c/cutixe, writt tf^mbPf^ *i^ gee-BIWtaHai, tpL- iiii 
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the Mcowry of land -wem aboliaked by stat S &A Wm. IV., 
and now the only dbreet jnode of pcooeduraior tryiiig the title to 
seal ptO]^ext^.i&\fjiaeHonof£JectmtntJ^ 

I. > SsneTBCBSTT is now aTeiy kapoHaiit etctidn, - aad by k' Alone 
poMiMbn of land ia recoreved. The fotm ol (the action is4ot&Uy 
lemodfiUed, and the proceedings in it are minutely p<nQttd ont 
by ihoeommon Ism- Fzooedvre Aet of 18d2. 

'A *«ixt is issned out of -any of the eatf^rix oonxts <^ 
comBMn law, directed to the peison or p^anons in possession, 
and to all persons alleged to be entitled to defend the possession 
of the premises therein'described, and commandMTg tikose to whom 
it is directed to appear in the court out of which the writ issued 
within fixteen days of the service thereof, to defend the posses- 
skm of the property, or snch part of it as they shall see fit. It 
also contains a notice that in default of appeamnce the defendants 
will be tm:ned out of possession. The writ is served by delivering 
it personally to the tenant in possession, on the land or eke- 
idiere, or by deMvedng it personally on the premises to some 
member of the family or household ; and in either case it should 
be read over, or its purport explaLiied. 

< The trial of the issue joined then proceeds in the usual way, 
and a -verdict is found. If it is for the plaintiff, judgment is 
entered up lor the possession of premises mth costs, and posses- 
sion will be deMvered to him by the sheriff. 

Upon ihe judgment, rafter a special yeadict, or a bill of excep- 
tions, or by consent after a special case, error may be brought in 
the same manner as in oiher aetions. To oomplete the r^nedy in 
an ordinary case, recourse is had to another supplementary 
action, viz., an ordinary aetion of trespass, guare dauium /regit, to 
recover the mesne loofits which the d^endant has received during 
the period of his* wrongful possession. 

In the case ^f what is called a vaccmi peBteaeion, where 
the i^emisee are wholly deserted, the writ must be served 
by pasting a copy upon the door of the 'dwelling-bouBe or 
other conspicuous pfort of the property souglit to be reoovefed. 

• Seel6ftl6yict,o.7e; Jtt4k^9iTlBt,e.m;«0A81^not,c.l43. 
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n. Trbbpass. — JVetpats, in its largest and most extenMye sense, 
signifies any transgression or offence against the law of nature, of 
sodetj, or of the country in which we live, whether it relates to 
a man's person or his property ; bnt, in its limited sense, in which 
it is here referred to, it signifies an entry on another man's land 
without lawful authority, and doing some damage, however 
inconsiderable, to his property; for the right of meum and 
tuum, or property in land, being once estabUshed, it follows, 
as a necessary consequence, that this right must be exdusiTe ; 
and the law of England, justly considering that much incon- 
▼enience may happen to ^e owner, treats erery entry upon 
another's land [unless by the owner's leave, or in some very 
particular cases] as an injury or wrong, for satisfaction of 
which an action of trespass will lie to recover such damage 
as a jury may assess. This injury is called trespass — quare 
elatmm /regit — (breaking a man's dose)— -for every man's 
land is, in the eye of the law, enclosed, either by visible 
and material fence, or an invisible boundary existing only 
in the contemplation of law, and set apart from that of his 
neighbours. 

A man is answerable not only for his own trespass, bat that of 
his cattle also ; for if, by his negligent keeping, they stray upon 
the land of another, and they there tread down his neighbour's 
herbage, and spoil his com or his trees, this is a trespass for 
which the owner must answer in damages. And the law gives 
the party injured a double remedy in this case, by permitting 
him to distrain* the cattle thus damage-feasant, or doing damage, 
till the owner shall make him satisfaction ; or else leaving him to 
his common remedy by action. 

In some cases trespass is justifiable ; as, if a man enters to 
demand or pay money, or to execute in a legal manner the pro- 
cess of the law. Also, a man may justify entering into an inn or 
public-house ; so a landlord may justify entering to distrain for 
rent, and a reversioner to see if any waste be committed on the 
estate ; but in cases where a man misdemeans himself, or makes 
an ill use of the authority with which the law entrusts him, he 
shall in genend be accounted a trespasser ab initio, 

• See **DiBtnixiiogr p. 193. 
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nL NuiSAKCS. — Nidsance {noeumentum, or annoyance), fdgni- 
fies anything that works Atirf, inconvenience^ or damage, Niiisances 
are of two kindB— ^m&fie or common nniaaiicea — ^which affect the 
public, and are an annoyance to all the Queen's subjects ;* and 
private nuisances, which may be defined as anything done to the 
hurt or annoyance of the lands, tenements, or hereditaments of 
another. 

There are two kinds of Nuisances: — Such nuisancee as may 
affect a man's corporeal hereditaments ; and those that may damage 
such as are incorporeal First, as to corporeal hereditaments. If 
a man builds a house so close to mine that his roof oyerhangs 
my roof and throws the water off his roof upon mine ; this is a 
nuisance, for which an action will lie, even without proof of 
actual damage. likewise, to erect a house or other building so 
near to mine that it obstructs my ancient lights and windows 
is a nuisance of a similar nature, for light and air are indispens- 
able to every building. Also, if a person keeps his hogs, or other 
offensive ftnimft^lg go near the house of another, that the stench of 
them incommodes him and makes the air unwholesome. A like 
injury is, if one's neighbour sets up and exercises any offensive 
trade, as a tanner's, a tallow-chandler's, or the like ; for, though 
these are lawful and necessary trades, yet they should be origiu- 
ated in remote places. 

The rule is — Sic utere tuOy td aUenwn non laedas: "Make use 
of your own property so that you injure not another's." 

Not only a nuisance, but a breach of dnxty causing damage 
to real property, is actionable. If my neighbour, who ought 
to scour a ditch, does not, whereby my land is overflowed, this 
is an actionable nuisance. 

As to Incorporeal Sereditamente, the law enforces similar 
principles of justice. It is a nuisance to stop or divert water 
that runs to another^s meadow or mill; to corrupt or poison a 
water-course, by erecting a dye-house or a lime-pit for the use 
of trade, in the upper part of the stream ; or in shorty to do any 
act therein that in its consequences must necessarily tend to 
the prejudice of one's neighbour. Also, if a person has a right 
of way over another^s ground, by grant or prescription, and he 

* See "PreKriptioB," p. 168; »lao » Abatement,** p. 191 
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18 oMraotoditt the use of it, Mat bf its bem^ iotidly etofi^, 
CT bj* kgB p«t aorom it» or ly ploogiiiiig <yver d^ 
he oaomot arjoy his right of mj; er, at laasty eojoy it.saconH 
inodiooftty as he ought to "do, he may have^his Nmedj hy.am 
action on ^Aa-Mwe to recover damages. 

Agam, if I am entitled to hold a lair or market^ and aaotfaer 
person sets np a fair or market so near mine that he doesme 
a prejudice, it is a nmsanee to the freehold whioh;! hare 
in my market or fair. But in ovder to make this out to be a 

nnisance, it is necesflary 1. That my market or fair be the 

elder, otherwise the naisanee Hes at my o«n.<door. *2. That 

tiie market be erected within the third part of twenty miles from 
mine, so that if the new market be not within seven miles of the 
old one, it is no nmsanee. 

likewise if a ferry is erected on a river, so near another ancient 
feny as to draw away its custom, it is a nnisance to the owner of 
the old one ; for where there is a ferry by prescription, the owner 
is bound to keep it always in repair and readiness, for the use of 
adl the Queen^s subjects ; otherwise he may be amerced. It would 
be therefore eztrem^y hard if the owner of a new feny were suf- 
fered to share ins profits, who does not also share his burthen. 
' But where the reason ceases, the law also ceases with it ; th^ef ore 
it is no nuisance to erect a miU so near mine as to draw away the 
imstom, unless the miller also intercepts the water. Neither is 
it a nuisance to set up any Ixade, or a sdiool, in the nei^hbour- 
'liood or in riyalship with another ; for by such competition the 
• public are like to be gainers ; and, if the new mill or school 
occasion -any damage to the old one, it is damnum absque 
injuria. 

The remedy at law in the case of .a public nuisanee is by 
indietmuu at the instance of the Attorney-General. 

lin the case of a private nuisanee, the remedy at law is by 
aotion of trespois on ike case^ for damages ; the remedy in .equity 
is by MR,* praying for an injunction to remove thci nuisance. 

Where apv&b'c nuisance is also a private mnsance, the indi- 
vidual thus aggrieved may have las private remedy^at law by 
4iction on Aecoie, for damages; or in e^ty,<l^-Ua for^n in- 
junction* 

* Bee "Sm m ObttMwry,** MS'Sn. 



aoiion lor nnusaoe will not ^lie, }iior>a bill lor an in- 
jnnofcion be ^ntertiMned, unkss endenee be given of damage 

the nnisanee. 
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. 17. Waste. — Waste is a spoil and desiaraction of an estate by 
the tenant either- in houses, woods, or lands during the continu- 
ance of his particular estate therein, by demolishing, not the 
temporary profits only, but the very substance of the thing, 
thereby rendering it wild and desolate. The common law 
expresses this waste by the word va$tum ; and this vastum, or 
waste, is either voluntary, or permissive ; the one by an actual 
designed, demolition of the lands, woods, or houses ; the other 
arising from mere negligence and want of sufficient care in 
reparations, fences, and the like.* 

The persons who may be injured by waste are such as have 
some interest in the estate wasted ; for if a man be the absolute 
tenant in fee-simple, without any incumbrance, or charge on the 
premises, he may commit whatever waste his own discretion may 
prompt him to do, without being impeachable or accountable for it 
to any one. And thoi^h'his heir is sure to be the sufferer, yet 
nemo est hssrea viventes : no man is certain of succeeding him, as 
well on account of the uncertainty which shall die first, as also 
because he has it in his own power to constitute what heir he 
pleases, according to the dvil law notion of a hsares natus and 
a Jueres foetus ; or, iu the more accurate phraseology of our Eng- 
lish law, he may aliene or devise his estate to whomsoever he 
thinks proper, and by such alienation or devise may disinherit 
his heir-at-law. 

One species of interest which may be injured by waste, is that 
of a person who has a right of common in the place wasted, 
especially if it be common of estoversy or a right of cutting and 
carrying away wood for house-bote, plough-bote, &c. Here» if 
the owner of the wood demolishes the whole wood, and thereby 
destroys all possibility of taking estovers, this is an ic^ury to 
the commoner, for which Jp^e may have his remedy by an action 
on the ease. 

A mortgagee in possession wiU be restrained from cuttiog 
down timber, and so will a mortgagor in possession. 

•«Ml7«18 Yiet.,«.ItS, ». 79. 
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CROWK. 

HaTing considered the Injuries or Private Wrongs that 
may he offered hy one snhject to another, and how titey are 
remedied, let ns now inquire into the mode of redressing those 
" iQjiizies " to whioh the Crown itself is a party,— iiuuries 
wliere the Grown is the aggressor, or the sufferer, .and 
wMoh ^aie lemadied by peouliar forms of imxiess, appro- 
priate to the Soyal prra^ogatiye. In treatmg therefore of these, 
let US consider first the manner of redressing those wnn^ or 
iDjories whioh a snlgect may stiffer flrom thelkown ; andtben 
of redressing those which the Grown may reeeiTe from a 
suliject. 
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EiiplaJn tbaBedress of WrongB inflicted by tlie Crown. 

''That the Sovereign o«q do no wrong ^' ifl a necMsarjaDd 
iondamental pxinciple of the EngUah Conis^tation; mdaoing 
that, in the first place, whatever may be anuBS in the con- 
dnct of public affairs is not chargeable personally on the 
Sovereign; and secondly, that the prerogative of the Crown 
extends not to do an injury; for, being created for the benefit 
of the people, it ought not to be exercised to their prejudice. 
Whenever, therefore, it happens that through misinformation 
or inadvertence the Crown has been induced to invade the 
private rights of any of its subjects, though no action or 
suit will lie against the Sovereign, yet the law has furnished 
the subject with a decent and respectful mode of removing that 
invasion byiBlQsai»g-ihe&>£tronn4of!theJraie}iMe«.of the matter 



train for adjudiMiofi sbA ttdjostawKt. 

IiQ'iiaaNx>i3i«.ri|^ii0.o£ property cul scMcely be jJOTnTnittpid 
by^:&eClDovab3ntbo«b the interre&tioiL.oC its offieanr and for 
them the lanr in mattors o£ right eBtextaiaa no respect i or 
dedumorfv hat. fvnnaJa^ vmiottB melliod* of detecting the 
eassn or rabnoninet of tbos^ agents by whom the 
Soarenign has. bean, deeeired and induced ta da a temporary 
inJQs^a 

The oonimon»>lamrinethods of obtaining posaesflion or restitntion 
from the Czovn of either ''real" or ''peieonal^* propesty 
are: — 

1. By petition de droit, or petition of right. 2, By moustrans 

de droit, or manifestation or plea of right. 

The fanner is of use when the Sovereign is in fall possession 
of any hareditafinaBbi or chattels, and the petitioner guggests 
such a right as contnrrarto the title of the Crown gronnded on 
facts diseksed in the petition itself; in which case he mnst be 
careful to state tmly the title of the Crown, otherwise the 
petition shall abate ; and then, upon this answer beuig endorsed 
or nndevwntton by the SoYereign — soit d/roit fauU ah paaiie (let 
right be dome to the party), a commission will issue to inquire 
as to the -tmth of this suggestion ; after the return of which the 
AfetoBmey«Gen6ral may plead in bar, and the merits will be 
determznfldiipon issne or demurrer, as in smta between subject 
andsnlgect.* 

Mmstrems dt droit is where the right of the party as well 
as tiienght of the Crown appear upon records. In that- case the 
party shall hanre numdrcms de droit, which is .putting in a claim 
of rij^t grounded on facts already acknowledged and established, 
and praying the judgment of the court, whether upon those facts 
the Crown 0£ -the sobjeot has the right. These proceedings are 
iiad in the Petty Bag Office in the Court of Chancery, and 
upon any of them being determined against the Crown, the 
judianent is— oiumI inanitf domini regie amoveantur, and by such 
jn^ Z^L. is uutaatly ou^f po»e«uH>. 
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Bq^dain fhe methods of TMrftwriTig Boch Injuries as the 
Grown may receive from the subject. 

They are redrened — -1. By certain oommon-lair actLoDs such 
as quare inq>edit or treepaas, which are deemed not inconsistent 
with the Royal prerogatiye and dignity of the Crown. 

2. By inquisUum or inquest of office, which is an inquiry made 
by the Sovereign's officer, or escheator, or by writ sent for that 
purpose ; or by commissioners specially appointed, concerning any 
matter that entitles the Sovereign to the possession of land or 
tenements, goods or chattels. This is done by a jury of no deter- 
minate number, being either twelve, or less, or more. 

8. By writ of scire facuu in Chancery, where the Crown has 
unadvisedly granted any exclusive privilege by letters-patent, 
which ought not to have been granted ; or, where the patentee 
has done an act that amounts to a forfeiture of the grant. 

4. By information on behalf of the Crown, filed in the Ex- 
chequer by the Attomey-Gleneral — a method of suit for recover- 
ing inoney or other chattels, or for obtaining satisfaction in 
damages for kdj personal wrong committed on the lands or other 
possessions of the Crown. 

5. By writ of quo warranto^ which is in the nature of a writ of right 
for the Crown against him who has claimed or usurped any office, 
franchise, or liberty, to inquire by what authority he supports his 
claim, in order to determine the right. The more modem 
method of prosecution now is by information filed in the Court 
of Queen's Bench by the Attomey-Greneral, in the nature of a 
writ of qujo warranto^ which is properly a criminal method of 
prosecution, as well to punish the usurper by a fine for usurpa- 
tion of the franchise, as to oust him, or seize it for the Crown. 
This proceeding is now applied to the decision of corporate 
disputes between party and party, by filing an information in the 
nature of quo warranto^ against any person usurping or unlaw- 
fully holding any franchise or office in any city, borough, or 
town corporate.* 

6. By the prerogative writ oima/nda/mAia, which issnes out of the 
Court of Qneen's Bench, and is directed to a person, corporation, or 
court, and in the Sovereign's name commands snch person, body 

* See 7 Wm. IV. & 1 Viet, c. 78; and 6 ft 7 Vict, e. 89. 



WBIT OP MANDAMUS. 249 

corporate, or tribtmal to do a certaixi specified act, as matter of 
duty, agreeably to rigHt and jnstice. It is a remedial writ of a 
veiy extensive nature, and is chiefly confined to cases wHere 
relief is required in respect of the infringement of some piibUo 
right or duty, and where none can be obtained by an action 
at law. 

Whenever the law requires a thing to be done, and the public 
at large are interested, a manda/nms will issue to order it to be 
done by the person upon whom the obligation of doing it is 
imposed. 

A party applying for a ma/ndam/ua must make out a legal 
right and a legal obligation ; and if he shows such right, it is 
sufficient. A legal obligation which is the proper foundation 
for a Toanda/mus can only arise from common law, from statute, 
or from contract; and if a writ of mandamtLS commands the 
defendant to do more than he is under a legal obligation to per- 
form, the writ is invalid; and where a martdanma orders several 
things to be done and is bad in respect of one of the things com- 
manded, it is bad in toto,* 



* The proviti<nu of the Oommon Law Frooedme Aet, 1853 and 1854, apply to the 
proceedings and pleadings upon a prerogatfye writ of mandcmm issoed hy.the 
Court of Queen's Bench. 
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FUBSUIT OF BEHEIKDSS BT ACTION. 

HaTing oozuddered the Injuries cognizable by the Courts 
of Common Law, let ne now investigate the Remedies by 
Action, and the manner in which those seyeial remedies 
are porsned and applied, and the conrse of proceedings in the 
Courts of Common Law. 

Give briefly a general aooonnt of an "Action at Law,** 
and explain the method of proceeding in, and prose- 
culang an action upon any of the "personal" writs 
before mentioned. 

An Action at Law. 

An Action at Loajo is the form prescribed by law for tbe recovery 
of one's due ; or the lawM demand of one's right. Actions are 
real, rrdxed, or personal. 

Ebal Actions were those brought for the recovery of real 
property only; but now, as before stated,* by action of 
ejectment; mdxed, for the recovery of real property and 
damages for its being wrongfully withholden ; while peraonal 
actions extend to all claims for money due on contracts, or for 
damages for breach of contract, or injury to person or property, 
and also to the recovery of specific goods and chattels. Personal 
auctions, therefore, embrace a conspicuous range of those civil 
differences that become the subject of litigation. 

The forms of the ordinary Pebsonal Actions are asswmpsit, 
debt, covena/nt, trespass, case, trover, detiwuh, and replevin, 
'vriuch have been already explaiaed. 

The€Hrduta^ and veguhur st^ssrin ja " Action at Law " are: — 

* See page 889. 



''Sii/b 'fttiAtMiop to 1)6 iiaken in tto. netikniB, by^stoingi' a ffnniiiiOBB 
for the party to appear, by himself or attorney, in tibe Court 
in which the action is intrf^nded to be caiiied on. This is effected 
by a torit of summons^ which, if for the recovery of an ascertained 
amount, is indorsed with the statement of the grounds of claim 
or eaxae of actieii, and miwt be indorsed with the naBnejukd place 
<€ abode of the attorney admally suing it out; ar^ tJu addneai «i 
#ie plaiatiff, if it be sued out bylrim in person. Itstay be iwiial 
at*die option of thephuBtiff ontof any eneof the Bc^edor Goute 
of common law, yiz., the Qaaenk fieinh, the Commooa PleaB, or 
tbe ExohecEiier, eseapt in iwnaqdthintbe ezdnud'^ jnriadiction 
of tii6 oomttyfloiirtB. 

The seevkm eS ihe^wxit, VRhanerer it is neactieable, mxmb i» 
personal. If the defendant, after reasonable efforts have ham 
made i» ^dfaetfMaoHiBalflerTice, foils io appear, a }vdgB <df the 
court in wshioli -the actian is brooglit xnagr^dinot that the plaiBlKff 
shall be tit Kbarty tto «tfeBr an apgaearaiiBB £ar the delendaiit, 4Uid 
piiMead in tlM action w If pesBoiDal jnonidAe ihad beem £fi^^ 
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When the* fltfmifl a ut »«|ipeapa to theimt, iir)anappeamDceiB«D- 
tered for him, f onnal plaafliogs^nqiaMibargrte thetriaiLooiimaeiioe. 

The BttcoefiSTOtftiqm'ase :•>«• 

llle2)(;e2arafim^ wM(di«<xiitau]nid^ of actaaniari^kidi 

the plaintiff sues. It must omit no allegatifm ^tfaat is aoDsfceaM ta 
i&e cause of adtioai, 'and *iniifit also atate the vrntie.; that is, -fiie 
county in wliidhnKiiB intended itfaait ttheactien .shall be daded. TUa 
is of two lands*: ^transUory^or ioBciZ. TtanBctoiy for infuiieB tfank 
imght IntTe happCBcd «i!q^<wbean, iok which 'caae iOne g^laintiff vmgr 
adopt'snytsmxutyhe^ptoBBeaaaiaMiitiB; ioaaH whanithe omae^tf 
action bararisen in a f»rticillar place cr county, jaid th0iiviiieim«e 
must be laid in that county ; but the court may allow a suggesliai 
to be entared'Dnt&eiraofBrd fo tfhe 4anal (Oi dSie^oanaean anotiher 
coturty. 

^ The CommonTsw T iwau w 'Aiite xXlXSi, 18M, aall flWO wiifl Mf ' OBwi rta . 
aspaAot eoaMi«dr'OMnann3«ir juaoh jBa» • aiatfte and tB|ani|y ttlan tomuuriiy. 
13iBa«niedkl0roftaloDB of fheie Aoti lutre joMttoftlly imnovad axgr d«ngar of mi 
aetiim taliig defested on .gronndi purely tedbodotfl, eod ikey iKreeweptaiMy 
neeai— imd ttemom vfanmnm tf tBg il lni ; «Be lB«ft3B ?aflt.,<fi.lfi; X7Aiia 
Vict, c. 1S6 ; 28 A 2i ^^k., 0. 136, ftmended by 80 & 81 Yiot, c. 142, s. 43. 
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When the plaintiff has stated his case in the declaration^ it is 
incumbent on the defendant, within the time prescribed, to make 
his defence, and plead to it. 



^^VA^^^^V^^^k^^^^^^^^^^l^^^S^^k^a'^M^N^^S^W- 



ZH. The SabMqnent Fleadings. 

If the dedaraium contains matter insoffident in point of law 
to support the plaintiffs case, the defendant's course is to file a 
demurrer, which is argued before the court; if sufficient, he 
files a plea, which is the defendant's answer to the declaration, 
and is either a plea in abatement or a jdea in bar, 

A plea in abatement does not contain an answer to the cause 
of action, but shows some defect or informality, and makes 
prayer to that effect. This is argued and determined by the 
court. 

A plea in bar is a peremptory and substantial answer to the 
action, which is either a plea in traverse or a plea in confession and 
avoidance ; that is, denying or showing justification or excuse for 
the matter charged in the declaration. This raises an issue of fact, 
and is tried by a jury. 

Fleas that totally deny the cause of complaint are either the 
(feneral issue or a special plea. The general issue or general 
plea traverses and denies the whole declaration, and the litigants 
are then said to be at issue, and being thus apprised of the exact 
question in dispute, they can now prepare their proofs in support 
of their respective cases. 

Pleadings must neither be double, nor repugnant. Duplicity 
occurs when the narratio, or declaration, alleges several causes of 
action in support of the same demand. Repugnancy is when the 
different allegations are inconsistent with each other. ProUxity 
must be avoided ; also verbosity, vagueness, and argumentativeness. 
The great attributes of pleading are certainty, brevity, and 
precision. 

The replication follows the plea, containing the plaintiffs 
answer to the plea. A r^oi/nder is the defendant's answer to 
the replication; there then may be a ewrr^ovnderf and ^rebutter. 
At eadi of these steps the party replying, rejoining, or framing 
any other pleading, must either tra/verse or confess a/nd a/void; 
that is, must either deny some material part of the adversary's 
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last pleading, or mnst admit such pleading to be true, bnt allege 
some new matter, altering the legal effect of it, and showing 
that he himself is entitled to judgment. 

In the course of pleading, if either party neglects to put in his 
declaration, plea, replication, rejoinder, and the like within the 
time allotted by statute, or the standing rules of the court in 
which the action is commenced, the plaintiff, if the omission be 
his, is said to be nonsuited^ and shall lose the benefit of his action ; 
or if the negligence be on the side of the defendant, judgment 
may be had against him by default. 

IV. Issue and Demurrer. 

Issue, exitus, is the conclusion of all the pleadings, which is 
either upon matter of 2atr, or matter of fact 

Issues of fact are generally arrived at by the replication or the 
rejoinder. As to issues of law, these are raised by demurrer, to 
which joinder in demurrer is pleaded. This raises an issue of law, 
and is argued before the judges. 

V. Trial. 

The action being now ripe for trial, notice of the time and 
place of trial must be given to the defendant. 

Before trial the important duty devolves upon the litigants of 
preparing evidence, which will be either documentary or oral.* 

The cause being called on for trial, the jurors, twelve 
indifferent persons selected by lot from a greater number, 
attend, having been previously summoned for that purpose. 
Jurors may be '* challenged " propter affectum, for suspicion 
of bias or partiality, or other good reasons, by either plaintiff 
or defendant, and if the *' challenge '^ is allowed, they are 
put aside, and others take their places in the jury-box. They 
are then separately sworn to give a true verdict according to the 
evidence, and hence they are denominated the jury, jurata, and 
jurors, juratores. 

After the jury are sworn, the junior counsel for the plaintiff 

* A power to compel either party to allow the applicant an intpeetion of all 
docnments in his costody or under hlB o<mtrol relating to the action ia now ezer- 
dBed by a court of law. See 14 ft 15 Vict, c. 99 ; aleo the Oommon Law Frocednre 
Act; S8 ft 24 Vict, else, amended hy 80 ft 81 Yleti^o. lis. 

q2 



oomsol won mmtobbqi in6 jwy mm ilHfcM %ib ^fnw ^^ Mb^llib 
After which he calls his eyi^feeftee m nttpptftft <c(i km <stm^ 

All witnesseB, dl wfuulievw foKigioii oif txsftttffery, tlurt» Iks^ ^e 
use of iheir reason, are adtDdicnhto, efecept -fludi as axo ^rfttfi!i0tfl, 
or socii as are ignoraiit of the nature of an oa& SSadh 
'wHsu'BBB after giving eri^enoe may be cross-ezamined Tyy* ^Im 
opponte party, iHneh cro88-«xaminati(m being oonduded, he may 
then be re-examined by the party who called him in reference td 
any matters suggested by the cross-ezamiBation. 

In the event of the coonsd for i^e defendant announcing, at 
the dose of the evidenee adduced by the plaintiff his intention 
ndt to call wxtaestes, tiie oounsel for the plaintiff smxui up tiie 
evidence. The counsel for the defendant, not having adduced 
evidence, thus reserves for himself that which is considered to be 
a Tery important point, the right oi addressing the jury last. But 
if he adduces evidence, he loses this right, and the party begin- 
ning has the general reply. 

The evidence and the speeches of counsel for the plaintiff 
and defendant being concluded, the judge states the nature of the 
issue, and sums up the whole of the evidence, observing wherein 
the main question and principal interest lie — stating what evidence 
has been given to support it, with such remarks as he thinks 
neoesBaryfor the direction of the jury concerning the law upon 
the subject. 

The yerdict must, by our law, be unanimous ; but if the jtKty 
declare to the judge that there is no chance of their agreeing, the 
judge may diachaige them, whidi involves a second trial, at a 
future time. 

The jury, if the(y express a wash to withdraw, leave tiie cooft td 
consider their verdict. When unanimous, the jury then ^ve titeit 
verdict for the plaintiff or defendant by tiieir foreman; and 
judgment to that effect is entered on the Eecord. 

VL Judgment. 

Alter judgment is entered, exectOhn will immediatiEily tbHifw, 
ttftlessthe unsocoaHM party «yidos IrimseM wjustly i^igrieved 
by the ven£di, or l^ somethiiig wtddi has passed «t iiie 
trial, and applies to the eomit^ lin ^bama, i&t a aiew tmli OB^ 
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Itor arreit ^ jadgment; or^ i<» jftdgvmi^ ne» okHBuOe ver^^^ckf; 
Wf for a mpkader ; and if th6 oourt, on tbe all^atioiHt laade 
by the counsel moving, are of opwon that the laatt^ ahonid be 
fuither investigated, a role tUd ut gnuaied, which means that 
unless the opposite party displaces that opinion, a new trial will 
be aUowedb A role to ahow cause is usnaUj caUed a rule nisi ; 
and it be^omea o^lute^ ludeas cause is shown. 

VIZ. New Trial. 

A motion for a new trial cannot be made after the expiration 
of theJBrst four days of the next term after the day of trial, unless 
^tered in a list of postponed motions by leave of the court. 

The question as to a new trial comes on for argument before the 
JvU eourty and after hearing counsel on bath sides, the court 
either directs a new trial or refuses it ; in oth^ words, it grants 
a new trial by making the rule nid^ ahsokUe ; if otherwise, it 
discharges the rule nisi. 

Grounds of moving for a new trial, besides that of a misdirec- 
tion of the judge, or the improper admission or rejection of 
evidence, are : — ^That the verdict is a^gainet the. wei|^t of evidence ; 
that the damages are excessive ; misconduct of the jury ; or that 
the plaintiff or defendant has been taken by svrprise. 

When the verdict is not disturbed, and judgment follows, the 
usual time at which execution may issue is fourteen days from 
tha verdict* unless tbe court or a judge orders execution to issue 
at an earlier or later period, with or without terms. 

VUI. DCotions. 

A motion for arrext of judgment may be made by a defendant^ 
on sufficient cause being apparent on the face of the record ; but 
the court must be satisfied that such is the fact before it will 
grant an airest of judgment* 

A motion for judgment non obstante veredicto is made in re- 
spect to some objection also apparent on the faoe of the record. 
This can only be made by 9^ plaintiffs and the same rule applies as 
to satisfying the court, 

A motion for a repleader is where, through misconduct or inad- 
yerteofi^ of the pleiader, the issue has been joiued 011 a fact totally 
JDBUfficiexit to determine the right^ so that the court cannot knotr 
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upon the finding for whom judgment ought to be giren. This, 
however, is very seldom resorted to, as the point may be raised 
more conreniently by demurrer. 

IX. Error. 

Error lies after final judgment has been obtained to reverse a 
judgment on the ground of some defect in the proceedings, which 
renders it erroneous. Error in fad relates only to the case 
where some fact not appearing on the record invaHdates the 
judgment on grounds of a technical character, which rarely 
occurs. Error in Icno is where, on the face of the record, it 
appears that the judgment was given on insufficient grounds, 
as that the allegations in the declaration were insufficient in law 
to maiutaJTi the action, and that judgment ought to have been 
given for the defendant, and not for the plaintiff.* 

X. Execution. 

Final judgment in the action having been signed, execution 
may ensue. 

The ordinal writs of execution by which the recovery of money 
is enforced on a judgment are : — * 

1. Fieri facias, [fi. fa.] 

2. Elegit. 

These writs issue out of the court in which the record is, 
and are directed to the sheriff of the coimty in which the execu- 
tion is to be put in force. 

The writ of fieri facias commands the sheriff " that he cause to 
be made of the goods and chattels of the judgment debtor in 
his bailiwick the amount of such judgment with 4 per cent, interest 
from the day on which judgment was entered up." 

The writ of elegit —bo called because the person suing out the 
execution is said to have chosen or elected to have that remedy, 
in addition to the proceeding by fieri facias, where that remedy 
is supposed to be insufficient to satisfy the judgment — ^by which 
the sheriff is commanded ''that he cause to be delivered to 
the judgment creditor the lands and tenements of the judgment 
debtor, which he or any person in trust for him held at the time 
when judgment was entered up." On delivery of possession of 

* For prooeedlngB in Ermr^ eee Common Law Procednre Acts already referred to. 



nrrEBFiJBAj)xa. 257 

the lands to the judgment creditor he enters upon these lands 
and into the recdpt of the rents and profits ; and when from 
tiiis source he has received sufficient to satisfy the debt for 
which judgment was entered up, he is bound to redeliyerthe 
lands and tenements to the judgment debtor.* 

A vrnt of ea^pias ad saiisfadendnim might, until lately, be 
issued, under which the body of the judgment debtor was taken 
to satisfy the amount of the judgment; but this writ is now 
abolished, provisions being substituted for obtaining a judge's 
order for payment by instalments, and for commitment to prison 
in case of wilful neglect. 

Having stated the ordinaiy course of an Action at Law as 
remodelled by the CommonLawFrocediire Acts, explain 
the proceedings on "Interpleaders" which are some- 
times incidental to, or follow upon, an Action at Law. 

Interpleader^ which is a motion for relief from adverse claims, 
is a mode of relief to a party who has in his possession 
money or goods which are claimed by two or more opposite 
parties, each requiring him to pay a certain sum of money, or to 
deliver certaia goods ; and, in order to obtain relief from these 
adverse claims, the holder applies to the court or a judge in 
chambers for an order to be served upon the adverse claimants 
to show cause why they should not interplead together ; and, 
when the judge makes such an order, the responsibility is removed 
from the party having such money or goods in his possession, 
and the adverse parties proceed to try their respective rights by 
an action at law, or in such other manner as the judge shall direct. 
If money, the amount is usually ordered to be brought into court. 

By interpleader^ relief and protection are also afforded to sheriffs 
and other officers when placed in a difficulty arising out of the 
execution of process against goods and chattels by reason of 
adverse claims made to such goods and chattels by assignees of 
bankrupts and other persons.t 

* Formerly only a moiety was deliyered to the jadgment creditor, but by 1 ft 3 
Vict, c. 110, the sheriff is commanded to deliver execation apon all the lands of Uio 
jadgment debtor. 

t For further Information as to '* Interpleader," see Interpleader Acts, 1 ft 3 Wm. 
IV.,c.58; Ift3yict,a45; 9ft 10 Vict, C. 95; 11 ft 12 Vict, c 88 ; 19ft20ViOk,C. 
108; 38 ft 34 Vict, c. 126. 
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EaUIEI JUSIBFRTrDBKCEL 

Let HB Mefly consider matters of Equity, wMcIi Moztg: to 
tiie peooliar jTirifldiotioiL of Idle C^^ sncbasthe 

retitf viiiati eannot lie affordBd liy Gowctotf I«f » tai wludi 
OonrtB of Iquity eaa apjropriaiitjr gim 
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"B^Im" Equity and the general ''Equitable Pnnciples 
acted upon in the Goort of Clianceiy.* 

EgMit^ is said to be '^ Byno&Tiiioiis witii Batmal jasttce." 

From the diffioolty of firamiiig general mleey.maiiT^ maltenrof 
natural jnstiee are left to be disposed of i» fiiro omMdewHoi by 
Equity Jiirispradeiice ; but where it is dear that the conxtB of 
hm oan affinrd adequate leHef inthont drcaity of aetioiL or nml- 
tiplioity of suits and axe able to do justice to all parties, equity 
will not interfere. 

Bqmiy, then, in its troe and genuine meaning, is the soxd and 
Spirit of all law. PoaiMve law is constmed and nxHanal har is 
administered by it. 

Natoral justice is the rule by which, wh^re positive hew is 
either silent, defectiye, or no^ clearly defined, the decisions of 
ooorts of equity are guided Where the will of the legislatnze 
has been clearly pronounced with regard to all the circnmstanees 
which belong to a case, as a general ruie, equity ^can neither 
take it up where the law leaves it^ nor extend the remedy ftniiier 
than the law allows." 

The general TnaTiTns peculiar to equity are : — 

1, That eqnity will not sufGar a wrong to be without a remedy. 

* Bee Ooatt of Ohanoary, p. aOd. 



2L Bqicdif mQ adBfimster % daft xaiBfldf whera iii caimot 
Imt Ind ai Inr wzfcihoat mpoii^ q£ a«tia& or Biialtiplie% of 
snits. 

3w l^pnty oofraetft tiut Trnpfwfecgtioiift of oomiaon lon^ '^nrlien076r 
time ai» lelaticwii. ffrifttmy beinreeii tiie putiM of whiok the 
ofnoBKA knr is imaiila ta take Qogxwmaoo* For instaao^ in the 
ms^olaoeoniitBbetanaDLpaztiLeiB, a ooiizt of oqhuxubi law wiH 
Bot eBtertam. on aetuiL bj a nmi agsburt hk partner^ Equity 
asppliaii tiw omiamL SimflaarcflflnansftbahieeaochCEUfiiiio^ 
tBtuL oovporators. 

4» Sqnil^ detenmnea SDOordiBg to the tipisfii of ihd rilled and 
Bot tixa stnctoeos of tha Icttar* 

& Frcmdr (xcddrnt, aaid ^nwJ are the pe<m]iaf objecta of a 
court of eqniirf . 

6L Whenevar poasible^ equity taiDeB eaare that aiight shall be 
admaiily enjoyvd,. and will xoterfere to prevexit a violation of that 
rig^; it will anticipate the proibalde events and iestraiii« by 
isLJimeticm, a peracBt who mecel j shows an xatantioa to do an 
injury, or to break his covenant. Tb& oonrt will also xeatrain 
the infringement of a patent of invention, the coiinterfeiting 
of a trade-mark, and the piracy of a copyright. 

7. Eqnity wiU ofben enforce the specific performcmce of a 
contract, whereacr oonrte of oommon low ean only give damages 
for the breach thereof. 

8. It is a maxim that de vigilcmUJms, et non dorimentibus, 
mquitas suhvenit, the meaning of which is, that eqnity dis- 
conntenances laches, or delay ; and, independently of any 
stakiites of Ivrmtation, refdses to interfere where there has 
been laches in prosecuting rights ; or where there has been long 
and nnreasonable acqxdescence in the assertion of adverse rights. 

9. In regard to rrmtoHhea in matter of la/a, it is a maxim that 
'^tgmoroii^ le^ non exouaat;** as where the mistaike is one of 
title, arising from ignorance of a point of law of snoh constant 
occurrence as to be understood by the community at laxge; 
this is oonaidered, in equity, sufficient to afford such a presump- 
tktt, BO aa to diaantitle the x>arty to relief. 

IQ. Misrepresentation is a grocmd of rdief, whether the pasty 
wiia made the aaaertion or intimatioii knew it to be fala^ or 
made it without knowing whether it was true or falsa. 
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11. A person cannot aTail lumself of wbat Has been obtained 
by tlie firand of another, tmless be not only is innocent of the 
fraud* but has given some valnable consideration. 

12. If a person conceals &cts and circnmstances which he is 
under some legal or equitable obligation to communicate to the 
other, it amounts to a firaud, for which equity will gassxif relief; 
but a purchaaer is not bound to oommunicate his loiowledge of 
the value of the property to the yendor ; for it is the business of 
the vendor to know and sufficiently to estimate the worth of his 
own property. Mere inadequacy of price or any other ine- 
quality in the bargain does not constitute by itself a ground 
to avoid it. Still in such cases as gross inadequacy, amount- 
ing to conclusive evidence of imposition or undue influence, 
courts of equity will interfere on the ground of fraud. 

In all cases of any complication or difficulty, whether it be in 
matters of aeeident, mietdkeffrcmd, trusts, accornds, mortgages; 
and in cases of infants, of persons of unsound mind, and of 
married women, the Court of Chancery has thus, practically 
speaking, exclusive jurisdiction.* 



* For oasoB of <rtM<, see Trnatee Acts, 18 ft 14 Vict^ c. 60; and 15 ft 16 "^nct^ c. 65. 

For control which the Court of Chancery exerdBCB oyer SolidtorB, we Attor- 
neys and Solicitors Acts, 6 ft 7 Yict^ c. 78 ; and 23 '^^ct, c 127. 

For Charitable Tmst Acts, 16 ft 17 Vict, c 187; 18 ft 19 Vict, o. 1S4; and 83 ft 
24 Vict, c. 184. 

For Lunacy Begnlation Act, 16 ft UViot, c. 70; and the Amendment Act, 35 
ft 26 Vict, c. 86 ; 82 ft 38 Vict, c. 110. 

By the Companies Act (25 ft 26 Vict, c. 89), the Court of Chancery entertainB in 
a summary way applications by petition to wind up joint-stock companies, and 
the collection and distribution of the assets are made under the direction of the court. 
See also 80 ft 81 Viet, c. 181 ; for Joint-Stock Companies Acts, see 31 ft 33 T^ct, 
0. 60 ; and 25 ft 36 Vict, e. 89 ; for Limited LlablUty Act, 18 ft 19 Vict, c 188 ; 30 ft 
31 Vict, C.14. 
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A SUIT nr GEANGEBT* 

Tbe praotioe and procedure in the Oonrt of Chanoery aie 
mmiegviBM and gOTomed 1)7 certain rules and orders wliioli 
mre promulgated from time to time ]sj the proper authorities, 
and are now consolidated hy virtue of 15 ft 16 Tiot., c. 86 
(1860), and axe called "Consolidated Sules and Segula- 
Hans of the Court of Chancery." These, with afew suhsequent 
oidaiBi now constitute the kw of the Court as to its proceedings. 
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Bqdain briefly the Frooeedings in a Suit in Chancery. 

The first step in a Suit in Chancery is what is technically called 
JQing a bill. This is done by the party who considers himself 
aggrieved, stating shortly the facts of the case, asking for the 
particular relief he thinks himself entitled to, and praying for 
general necessary relief at the hands of the court. 

The biU sets forth the circumstances of the case, sa fraud, truit^ 
or hard$1dp, and praying relief. If the bill be to stay waste or other 
injury, or to stay proceedings at law, an injuncUon is also prayed. 

The bill must charge all necessary parties to appear in court to 
answer the statements therein. It must be signed by counsel, 
printed, and a copy filed. 

If the defendant, haying been duly served with the bill, do not 
enter an appearance within the prescribed time, the plaintiff may 
enter an appearance for him, so as to be able to proceed with 
the suit. 

To this Wl the defendant must enter an appearance, and if 
interrogatories are filed with it, he must answer them seriatim. 
Should the defendant be advised that he has a good ground 
of defence by Jemurrer— which is apparent on the biU itself. 
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eitlier from the matter contained in it or from some defect in its 
f aim — the defendant may, inatoaH of answering^ demur to it. This, 
like a demnirer at common law, is argued before the court, and 
dispoeed of as the court shall think fit. Insteadof a demnirer, the 
defendant may plead ta H^e. jmimSgimk of the court. Pleas, 
howerer, are not faTOored by the court, and are seldom 
leBortedto. 

An answer^ which is the nsnal defence that is made to a plaintiffs 
tSXL, either denies og caniMMi aB the mait4?(ffifil parts of it ; and 
where it does not deny, it may confess and avoid; that is, justify 
or qnaKfy the facts ; or it may simply admit Hie case made 
bylbehifi, aBd«ibnilt»ihe jndgmflBiaf theceiHt. Itisgiwi 
iii^OBenlh. B ia Ae rtateaeat of the drffflrf—t aa tft these 
■stten of yte to which tiw bffl iefem,and hfmmm otit te 
phoiitii ohteins ^di9tovmr% aa it ia called, of faeftowhioh it wi^t 
bo othonrise impoaUe to proye. 

Aftaar aa anawer ia filed, the plaintiff mi^ amend his hill, 
either by adding new parties, or new matter, or both; such 
amendment being nsoally made in consequence of the admis- 
sions in the answer of the defendant ; and tiie defendant, if 
io oUigod to answer the ameMdod hOL K the 
to the plaiatm bill, or intoirogatanes, aa the mm 

ly be, io coBsidevei aaiWant; that ia» a faSL tmawer to 
the fiMsts of the bill, and theva la gromd lor a final ecder 
or decree, the plaintiff proooedavpon the aaoof r witlioafc emkedag 
fntoeridenoe. JBaoehcaaethe ranae ia aetctowatoghoaringigyHi 
bfll as^ BMwcir, and the prapnr order or dooreeisaudo bjtheeoni. 
If,howeT6r, Iho piaiBtiff is adviaed Ihat he moat proro hio oaae^ 
he fflea what ia called a tm i MFtmg wte, whieh ia a deciaRitiQn of 
hia intvition to proceed with hia eauae, aa if the defendant had 
filed an answer traversing, that is denying, tho facta <^ the cwe 
ando 1^ the hilL* 

When the oanso is lipo for hearing, it ia set dawn to bo heaid 
bk its turn before the Master of the BoQa or one ol the thioo 
Vice-Chancellors to whose conrt the bill was originally at* 
taahed. After hating hoard eaoBoel en both aides, the 
prooaada to pooBoniea the doere% adjnatiaiir mnxj peittt 
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ih debate aocoiding to equity and good conscience. The minutes 
of the decree are taken down bj the registrar in open courts 
copies of which are giren out to the various parties interested 
in the suit, and settled before the registrar ; or in cases of diffi- 
culty by the court itself, the decree taking various forms to suit 
the particular circumstances of the case. 

During the suit the court permits the parties at any stage to 
make applications to it. Such applications are for subordinate 
and interlocutory purposes, and may be made in sereral ways, 
either by summons obtained at the judges' chambers to whose 
court the cause is attacbed; or by motion in court, or by a 
formal petition addressed to the court. 

The most common of the important orders asked for on motion 
are orders for vnjwncHons, An injunction is a writ issuing out of 
the Court of Chancery commanding the person to whom it is 
addressed to abstain from doing some specified thing, upon pain 
of imprisonment for contempt of court. It is either provisional 
or tempoTcury, until the coming in of the defendant's answer, or 
until the hearing of the cause. This is decided by the court on 
the hearing of the motion for an injunction. 

If at the hearing of the cause tiie court shall consider that 
the plaintiff has not established his case by the evidence, the bill 
is dismissed, with such costs to be paid by the plaintiff as the 
court shall think fit. 

If, however, a decree is made in the cause, and either 
party be dissatisfied with the terms, he may present his 
petition of appeal to the Lords Justices or the Lord Chancellor^ 
upon giving security for, or payment of, the costs already incurred 
in the suit. The appeal comes on for hearing and discussion by 
counsel on both sides, and the court either reverses the decree, or 
affirms it, or makes such order varying the decree as the court 
may deem just. 

An appeal from this decision, if duly enrolled^ may be made to 
the House of Lords. 
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PUBLIC WBOires. 
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GHAPTEB L 



THE VATDEE OF GRIMES AND TEEIK PUNISHMENTS. 

¥e haye now airiyed at the fourth and last hranoh, 
which treats of Public Wrongs, or Crimes and Misde- 
meanors, let ns, in the first plaoe, consider the general 

nature of crimes and their pnnishments. Secondly, the 

persons capahle of committing crimes. ^Thirdly, their 

scTeral degrees of guilt, as principals or accessories. 

Fonrthly, the seyeral species of crimes, with the punish- 
ment annexed to each hy the laws of England. Hfthly, 

the means of preventing their perpetration. Sixthly, 

£he method of inflicting those punishments which the law 
lias annexed to each seyeral crime and misdemeanor. 

Ibqdain the nature of ''Oiime" in general, and state the 
distinction between ''Public" and ** Private" Wrongs. 

A Grime is an act committed or omitted in violation of a 
public law, &^ec forbiddmg or cornmcundmg it. 

In English law offences are technically divided mixifeUynies and 
mMdemecmoTs, Felowy (felonia, of feudal origin) comprised every 
species of crime which occasioned at common law the forfeiture of 
lands and goods. A nviademecmor, by our common law, is deemed 
to be inferior in degree to felony ; and the indictment for a felony 
must set forth that the act charged was done felomoualy. By 
14 & 15 Yict., c. 100, it is provided that if, upon the trial of 
any person for a misdeTneanor, the evidence amounts to a 
fdowy, such person shall not by reason thereof be acquitted. 

The distinction of public wrongs from private— of crimes and 
misdemeanors from dvil injv/ries — seems principally to consist in 
this: i^iprvoate wrongs, or civil injuries, are an infringement 
or privation of the civil rights which belong to individuals, con* 
sidered merely as individuals ; public wrongs, or crimes, are a 
breach and violation of the public rights and duties due to 
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fhe whole oammimity, considered as a oommimity in its social 
aggregate capacity. As if I detain a field from another 
man, to which the law has given him a right* this is a civil 
injnry, not a crime; for here only the right of an indi- 
vidnal is concerned, and it is immaterial to the pnblic which 
of V 18 in poiseflBion of liie land; bnt tareaseii, moiriar, and-roh* 
bery are properly ranked among crimes ; since, besides iihe injury 
dome tp individnals, they strike at liie very being of «oeiety, 
wlikAi cannot possibly «Qbart, wliei% actions of tUs isoift an 
•nlforad to escape with hnfmnitgr. 

In ail COMB crime indato an injnxy. Evenfypablic effnos 
18 also a private wrong, «nd somewhat more; it affects the 
individual, and it likewise aflfects the oommnnity. TFhns 
treason in imagining the sovereign's death involves in it 
oonspixacy against an individual, which is also a cwU injmy; 
bat as this species of treason in its oonseqtience princip iffly 
tends to the diMohition of goveriunoBt, and ^e djestopnclxflii 
tiiereby of tiie order and peaee of sooiefy, ^&iB snakes it 
a crime of the greatest magmtiide. .Mtnder lis an injury 
to the life of an indiridaal ; but the law of society considers 
pnnoqAUy the loss which the State snatans 1^ .beiiig4e- 
privad of a membei^ and the pernicious esample theroV ^^ 
tor otheors to do the like. Bobbery may be considered in the 
same view; it is an injury to jprwate property; but were that al], 
|b isLvil saUfl&etioiL in damages might atone for it. The public 
mischief is the thing, for the pxeviuition of which onr laws have 
Qiade this oSeikce a felouy. 

Thsve 1BX& crimes of an inferior nature^ in which the pnbUc 
pTOJfthwflTtt is not 80 .severe, whii^h aSbrd room for a private 
cempensatioii also; sad herein the distinction of crmes from 
tivU injwiM is very .aj^paarent. JFor instance, in the case of 
bat!bery» qr beating SAother* the aggressor may be indicted for 
this at .the. suit of the Crown for distiirbing the pnblic peaces 
Mtd be pimshed criminally by fine and imprisonment; and the 
jpe^ beaten may also have his jprwcute remedy by action of tres' 
fgsji for the injnry which he in particular sustains^ and recover « 
^$uril sfiitisbction in dams^es. So also« in ease of a fuhJh 
iHM«an6<e,.as digging 8. ditchacross a highways thisispnnishiibte 
by jnJUctmentf as a common <«l&nce to the whole kini^dom and 
a^ her Majes^s sulxjectss and if any individual sustains any 
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apecial danm^ tkereby, as lamiBg his luvso, Ineakixtg bis car- 
nage, or the like, the offender joaj be oozapelled to iziake aauple 
satisfactunwas well for ^eprwate injtury^ aa foribe jw&^ wrong. 

Wtet feraoDfl '^aiC9"er "ajemt'' cnpsUeofocxnuziittaog 



The €minauL buxjb is, that so person shaill be excused from 
pmushment for ^obedmioe to the laj«rs of his oomitrj, 'excit- 
ing such as are ei^resalj defined and eseeipted by the laws 
thfiBiselves, which may be reduced to this single conraderation 
— ^Th£ wwnt OB defect 07 will. There must be a vicioiis wiU, 
and an iinkmful act consequent thereon. 

An mvolnmtmry act, as it has no ckim to m^cit, cannot 
in<lnce any guilt. To make a complete crime cognizable by 
human laws, there must be both a wiU eaad ^m.€bct; for though, 
«» fore conseientioB, a fixed design or iviM to do an unlawful act 
»B almost as heinous.as the commkHEwm <^ it ; yet, as no temporal 
tribunal can search the heurt or &th<»n the intentions of the 
mind, it cannot punish for what it cazmot know. Therefore, to 
■eotutUuie a crime against human laws th^ve mn^t be, jfirst, a 
wious will; and secondly, an overt and unlawfdl aet> c^ aopne 
open evidence consequent upon such yigioqs wiU, 

'Eatere are 'XBBbs casbs in which the mU does not co-opece*^ 
with the aet:"^ 

1. Where there is a d^ect of undeRstaindingi for where th«q»as 
5M> diaeexnment there is no choice; and where there is no (^oice, 
there can be no act of the toiii. Ma, thexefcxe, that has so 
understanding can have no will to guide hisc(Kaduct; as in <^es 
of itrf'smey, iddoey, and lunacy. 

2. Where there are widerH«ndmg and^M^ sufficient joeaiding 
in the party, but not called forth and exerted at the time of the 
aict done; which is the case of aJl offences ccanmi^d by mii- 
cha/nce or ignorance. Here the wiU is -neutral ; and neither 
concur with the act ncff disagp^ees with it. 

8. Where the action is consiramed by eome outward force and 
violence. Here the will cowUerae^ the deed; and is so &r from 
eonourring with, that it totally disagrees with, what the man ss 
obl^ed to pesfoim. 

IPirst, tiben, JjsTAStci^ oriwmfffe, is auumed m kbwa drfed^f 
ttie understanding. & 2 
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The law of England does, in Bome cases, priTiI^ an in£Em.t^ 
nnder the age of twenty-one, as to oommon misdemeanors, so as 
. to escape fine, imprisonment, and the Hke; and, particularly in 
cases of omianon, as not repairing a bridge, or a highway, and 
other similar olB^oes ; for it holds that, not haring the means 
till twenty-one, he wants the capadly to do those things 
which the law requires. But where there is any notorious 
breach of the peace— a riot, battery, or the like (which in&nts, 
when fall grown, are as able as others to commit), for these an 
in£Euit, above the age of fourteen, is equally liable to suffer, as 
a person of the fall age of twenty-one. 

With regard to the more serious crimes, the law is minute 
and circumspect ; distinguishing with great nicety the several 
degrees of age and discretion. By the ancient Saxon law, the 
age of twelve years was established for the age of possible dis- 
cretion, when first the understanding might awaken ; and from 
thence till the offender was fourteen, it was oBtaspuhertcUiproxvnM, 
in which he might or might not be guilty of a crime, according to 
his natural capacity or incapacity. By the law, as it now stands, 
and has stood at least ever since the time of Edward HE., the capa- 
city of doing ill, or contracting guilt, is not so much measured by 
years and days as by the strength of the delinquent's understand- 
ing and judgment ; for one lad of eleven years old may have as 
much cunning as another of fourteen; and in these cases our 
mazun is, that "maMUa mtpplet cbixdem** The evidence of that 
malice which is to supply age ought to be strong and clear 
beyond all doubt and contradiction. 

Under seven years of age an infant cannot be guiliy of felony ; 

for then a felonious discretion is almost an impossibiliiy in nature; 

also under fourteen, though an infant shall be j)rtma/a<^ adjudged 

to be doU mca^ax, yet ii it appears that he was doU cap<xx, 

■ he may be convicted. After fourteen he is presumably ddU ccupax* 

The second case of a deficiency in mH, which excuses from 
the guilt of crime, arises also from a defective or vitiated under- 
standing, caused by idiocy or lunacy. For the rule of law as to 
the latter, which may easily be adapted also to the former, is that 
"fwrioms furore solum purdMi/r" In criminal cases, therefore, 
idiots and lunatics are not chargeable for tiieir own acts, if com- 
mitted when under these incapacities; not even for treason it- 
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self. By thecommonlaw.if a man in his sound memoiy commits 
a capital offence, and before arraignment for it he becomes mad, lie 
ought not to be arraigned for it, because he is not able to plead 
to it with requisite advice and caution ; and if, after arraign- . 
ment and plea, a prisoner becomes mad, he shall not be tried; for 
how can he make his defence? If, after he be tried and found 
guilty, he loses his senses before judgment, judgment shall not 
be pronounced; and if, after judgment, he becomes insane, 
execution shall be stayed; for the humanity of the English law 
presumes that had* the prisoner been of sound memory, he 
might have aUeged something in stay of judgment or execution * 
Thirdly, as to artificial, voluntarily-contracted madness by 
drunkenness or intoxication, depriving men of their reason, it is 
looked upon by our laws as an aggravation of the offence, rather 
than as an excuse for any criminal misbehaviour. " A drunkard," 
says Sir Edward Coke, " who is vohirUa/H/us doemon, hath no 
privilege thereby; but what hurt or ill soever he doth, his 
dronkenness doth aggravate it ; nam omne crimen ehrietds, et 
mcendU, et detegitJ* Nevertheless, though drunkenness cannot 
excuse the commission of crime, yet the material question, 
whether the act was done by accident, or premeditated, or done 
froih sudden bent and impulse, may be held proper to be taken 
into consideration; for maUce, or a particular intent, is an 
essential ingredient in a crime. 

A fourth deficiency of will, is where a man commits an 
unlawful act by nvisforhme or chance, and not by design. Here 
the wiU observes a total neutrality, and does not co-operate 
with the deed ; which, therefore, wants one main ingredient 
of a crime. When it affects the life of another, if any acci- 
dental mischief happens to follow from the performance of 
a lanjoful act with due caution, the party stands excused 
from all guilt; but if a man be doing anything unlawful^ 
and a consequence ensues which he did not foresee or intend, 
as the death of a man or the like, his want of foresight 
shall be no excuse; for, being guilty of one offence, in doing 
accidentally what is in itself unlawful, he is criminally guilty of 
whatever consequence may follow the first misbehaviour. 

• See8ftiyiot,C.64,B.l;38ft21.yiot^C.7fi; 37 & 28 Yict^ c 39. 
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&aian,]nteiidiiigtodo AlfrwM aet, doei l^twkiehii^iinkrwfbL 
For liere ike deed and the mU actimg BefrnMlsf, ikean i9 not 
thftt ODnjimctioft bttvroeft ih«m wUck is necoBsary to l(»rm a 
Griminal act; but this nrast be an igBLOiaaoe or mistake qffaetf 
afid not an error in point of law. As if a num, intending to kill 
a tkief or konee-kreaker in kis own konse, by mistake kills one 
of kis own family, tkis is no criminal action; heJt if a maatbinks 
be bas a rigbt to Idll a person exoomonmicated or outlawed, 
wkezever ke meets kim, and does 8o» tbis is wdlfol mnxder. Fot 
a mistake in point of law, wkicb every person of discretion not 
only mmf, bnt is bound and presmned to know, is in criBunal 
oases no sort of defence. IgnoramUa jwrie, quod qmeque teneiur 
scire, Tiemvnem emomeatf is as well a maxim of our own law, as it 
was of tbe Soman law. 



«^^'w^v^l^w^.♦www«w%^>J^v^/vw^■»^A/v^/w^. 



A sixtb species of defect of will is tbat arising from compui" 
tion and inevitable necessUy; from a constrcvint upon tbe 
mU, wbereby a man is urged to do tbat wbicb bis judgment 
disapproves; and wbicb, it is to be presumed, bis will, if left to 
itself would ngect. 

OoTn^puUion, or neeeesity, is wbat tbe law calls du/reas ^per 
mmcte ; or tkreats and menaces wbicb induce a fear of deatb or 
Dodily barm, and wbicb take away for tbat reason tbe guilt of 
many crimes and nusdoneanors ; but that fear wbicb compels 
a man to do am nnwaraantable act, must be just and well 
gsonnded. ^^^^^^^^^^^^^^^^^^^^^^ 

As to persons injprii7a^6 retoHone, the pimcipal case where 0Dn« 
sframt by a superior is allowed as an excuse for criminal miscon- 
duct, is witb regard to tbe matrimonial subjection of the wi& to 
ber busband ; for neither a son nor a servant is excused for tbe 
commission of any crime, wbetber capital or otherwise, by tbe 
Command or coercion of tbe parent or master ; but the atitbority 
of tbe husband, either express or impHed, will exempt tbe wife 
horn punishment. Tbis rule admits of an exception in cases that 
Cre vndla vn se, and prohibited by Hie law of nature, as murder and 
the Hke. In treason, also, no plea of coverture shall excuse tins 
wife ; and wbere the wife offends alone, without ^e company or 
coercioB of k«r kwhaac^ ik* is nB|M»a^)ie for bar ofieaoe as mi^ 
«a any /ame sole. 
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HUNdPALS AND AfiGBSSOKDIS. 

EaTiiig desGilM wliat peisons are or are not oapal)le of 
eQmiQittiQg crima^ let ns now exanune the different degrees 
of gnilt among persons that are capaUe of QflSaDding. 

Kqilaiki tbB Begnes of OiiUt m GrfaniiMifl^ fltst m ''Pl^ 

AJtMil " thAm tut '* AffiiiinfllT " ^»^ *'fa^ "P uninhiw rni 

A man ma j be prmcvpaZ in an o^noe m ^thcr el Inro de* 
grees. A principal, in the firgt degree, is he that is the aotor 
or absolute perpetrator of the crime; and he who is present^ 
aiding and abetting the &ct to be dome, is in the eeemd 
degree, whush fresenee need not always be an actoal stand- 
ing bj, within sight or hearing of the fitct^ bnt there maj 
be also a constmctiTe presence, as when one commits a robberj 
or mnrder, and another keeps watch or gaard at some 
distance. In the case of ra^e, a person present aiding and abe^ 
ting maj be charged as principal either in the first or second 
degree. In mnrder bj poisoning, a man maj be a prmelpal 
^lon by preparing and laying the poison, or persnading anothier 
to drink it who is ignorant of its poisonons qnalitj; or giving 
it to him for that purpose, and yet not administer it himself nor 
be present when the yeiy deed of poisoning it committed. And 
the same reasoning wiU hold, with regard to other mnrdefB 
committed in the absence of the murderer, by means yMf^ he 
had prepared beforehand, and which probably eonld not £iil of 
tiieir mischievous effect 

In general the punishment inflieted upon either elaas t/t 
ofli9nder8 in the first and second degree is the same.* 
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An Aceestory i» he who is not the chief actor in the offence, 
nor present at its performance, bnt is in some way concerned 
therein, either before or after the fact committed. 

In high treason there are no accessories, bnt all are princi- 
pals; ^e same acts that make a man accessory in felony, 
make him a principal in high treason, npon acconnt of the 
heinonsness of the crime. Besides it is to be considered, that the 
bare intent to commit treason is many times actual treason : as 
unagudBg ihe death of the Soven^n. or conapixiiig to take 
away the Crown. And, as no one can advise and abet snch a 
crime without an intention to have it done, there can be no 
accessories before the &ict; since the veiy advice and abetment 
amount to treason. 

In mwrder and other felonies there may be accessories; 
except only in those offences which by judgment of law are 
sudden and unpremeditated, as mamUmgkter, chcunce-medley^ 
and the Hke ; which therefore cannot have any accessories before 
the fact So, too, in crimes under the degree of felony; there 
are no accessories either before or after the fact, for all persons 
concerned therein, if guilty at all, are principals. 

An aceessory "before the fact is one who, being absent at 
the time of the crime committed, doth yet procure, counsel, or 
command another to commit a crime. Herein absence is neces- 
fsary to make him an accessory ; for if such procurer, or the like, 
be present^ he is guilty of the crime as principaL If A., then, 
advises B. to kill another, and B. does it in the absence of A., 
then B. is principal, and A. is accessory in the murder ; and now, 
by statutes 24 & 25 Yict., c. 94, an accessoiy before the &ct 
may be indicted, tried, convicted, and punished as if he were a 
principal felon. 

An accesaory qfter the &ct may be where a person, know 
ing a felony to have been committed, receives, relieves, comforts, 
or assists the felon. Therefore, to make an accessory ex poet f ado, 
it is in the first place requisite that he knows of the felony com- 
mitted, and the felony must be complete at the time of the 
assistance given ; for if a man wounds another mortally, and 
after the wound given, but before death ensues, a person assists 
or receives the delinquent, this does not make him accessory 
to the homicide, for till death ensues there is no felony com- 
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mitted. Bat so stringent is the law to attain the ends of justice 
where a felony is complete, that the nea/rest relations are not 
suffered to aid or receive one another : if a parent receives his son, 
or a hnsband his wife, the receiver becomes an accessory ex poet 
facto, A feme-covert cannot become an accessory by receiving or 
concealing her husband ; for she is presumed to act under his 
coercion, and " she is not bound to discover her lord." Gene- 
ra41y, any assistance whatever given to a felon, to hinder his 
being apprehended, tried, or suffering punishment, makes the 
assistor an accessory, and the statute enacts that every 
accessory after the fact shall be liable to be imprisoned for a 
term not exceeding two years, with or without hard labour. 

As to accessories generally ; if any principal offender be con- 
victed of felony, it sh^ll be lawful to proceed against any 
acceeaoryj either before or after the fact, in the same manner 
as if such principal felon had been attainted thereof, notwith- 
standing the principal felon dies, or is pardoned ; and every such 
accessory shall, upon conviction, suffer the same punishment as 
he would have suffered if the- principal had been attainted.* 



* See 24 k 21 Yiet^ e. 94, i. 5. 
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QEEEHGE8 FDSI8EABU ST THE KUSIGIBAIi LA.¥. 

Let us now ingnire into the seToral Grimes and mis- 
demeaDDis^ wMok are eithisr directly, or Isj oonseqiie&ce, 
iiyiirioiis to oiTil sooiety, and tbereibre pnnishaUe by 
the laws of ISngland, with the pnnishnumts azme^ied to 
eaeL Hiase oflsBoes may to distrxbuted nadar tba foUaw- 
ing gsDoal haads:— L Ihoee wUeb axe man iumediataJ^ 

iqpnimis ta religiOD. 8. Suah aa idotata aad t ia i iagraB 

the law of Battens. 3. Soeli as nora e^eokHlf aisat the 

BoTeraign and the Qfoyemment 4. Sn A as mora direetiy 

infringe the rights of the patHo or oonunonwealtil 5. 

Such as derogate from those rights and duties which are 
owing to particular individuals, and in the preservation and 
vindication of which the community is deeply interested. 

first, then, Explain those Offences that transgress against 

Beligion, with the Punishment. 

Of this species, 'the first is that of Apostasy, or a total 
renimciatioii of Christianitj, by embracing either a false 
religion or no religion at all. For a long time the offence 
of apostasy was cognizable only by the ecclesiastical courts, 
which corrected the offender pro salute cmvmod; but about 
the close of the seventeenth century the civil liberties to 
which we were then restored being used as a cloak of 
maliciousness, and doctrines subversive of all religion being 
publicly avowed both in discourses and writings, it was thought 
necessaiy for the civil power to interpose by not admitting 
those Tnescroyams to tha privileges of SOfiiety who Tnaintained 
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iiMib fxmoighB m ^estanjeel all iBonLt ebi^aiunu To this 
^d it WW coBctod bj artet. ^ & 10 Wwl ULr e. 3^ HuA 
if ftBj peraoft edoented in, or laria^ xasde professKNi of tie 
Glux0liai» idigKOiOy riukfi bj "mnting^ priatinii^ teadnig^cff ad- 
visedly spealong^ deny the Clnistian nUffxaiL to b* tro«^ or the 
Holy Scn|)iares to be of DirtBie osigin, lie AaiH vpcat the first 
o£Sniee be lendered i&ei^able to hxM anj office or ploea of tnat; 
and, fbv tbe seeond oflntce, be retndered isc^pabie ctf btinging any 
aetioB, or o£ being gnardtan, execntoor, tegatee^ or dosee,snd sball 
snffer three yeacs' imprisonment wi&Dmt bcoL To gm Teom, 
bowerer, lor repentance, if, within foar mosthft afler the first 
conviction, the delinquent will in open conrt pnMidy rcnoxEBce 
his error, he is discharged from all disabilities. Prosecutions for 
ofiences of this nature have now become practical^p- extinct. 

H. HnsBST, whidb consiffts, not in a total denud of Okihs-^ 
tianity, b«t ia a denial 0^ scmie cxf its pnBcipal doetrmee, pcd)^^ 
and obstinately avowed, is no longer cognizable by courts tem- 
poral.* The Tests and Corporation Acts were repealed by the 
stat. of 9 Geo. IV., c. 17, which has been supplemented by 
various very liberal enactments — 9 & 10 Yict., c. 69; and 
29 & 30 Yict., c. 22, passed to prevent the exclusion fi:om 
corporate and other offices of Protestant Nonconformists on the 
ground of their retigie«i» eoftvictiftnst Att Act has also been 
recently passed, 34 & 35 Yict., c. 26, to alter the law respect- 
ing religious tests in the Universities of Oxford, Cambridge, and 
Durham, and in the Halls and Colleges of those Universities. 

m. Blasphemy against the Almighty, or jestingly or pro- 
fanely scoffing at the Holy Scriptures, is punishable at common 
law by fine and imprisonment, or corporal punishment; for 
Christianity forms part of the laws of England. 

lY. Eeligious DiPOSTOKS, or persons who pretend an extra- 
ordinary commission firom Heaven, or terrify the ignorant with 
false denunciations of judgments, are punishable by fine and 
imprisonment. 

* For writ De hteretieo eombttrendo^ and fhe Bangoliiary p«nal enactments that 
were foiyierly IniiiUMj agyfi Iw e ifcaa, m* *'lBlki^m9Bm,** IPOL IV,, chap. 6. 
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y. PROiAiTATioir of the Lord's Day is an ofSsace against 
religion^ and is punishable by the municipal law of England. By 
21 Geo. HLf a 49, any bonse opened for public entertammenft 
or debate on the Lord's Day shall be deemed a disorderly house, 
and the owner punishable as such ; and by 35 & 36 Vict, c. 
94, no person fioensed or authorized to sell fermented or dis- 
tilled liquors shall, during certain specified hours on Sundays, 
eueepifor traveller$f open his bouse for sale of such liquors, or 
sell the same, under a penalty of £10 for every such offence, to 
be reoorered before a justice of the peace ; and eveiy separate 
sale shall be deemed a separate offence. Other restrictions are 
also provided.* ^^^_^ ^ ^ ^^_^_^_^_^^_^^_^_^_^^^^ _ _ 

YI. Any person who is guilty of riotous, violent, or indecent 
behaviour in church, or any place of religious worship duly 
certified under 18 A 19 Yict, c 81, or who shall molest the 
dexgynuui or minister, is ^liable to fine and imprisonment. 



w%^^^^^^^^^^^%^^vwx^- 



* See UeenBiagAet (1873) M ft 86 Yiot, c. 94. 



OHAPTEE IV. 



OITMGES AGfAINSI THE UW 01 NATIONS. 

let US next oonsider tlie ofbnces, more immediately 
lepngnant to the uniyersal law of sooiety, wMoIi rogolate 
the mutual interoourse hetween one State and another; or at 
all events, suoh of them as are particularly animadyerted on 
Igr English law. 

Sil^Iain the Offences against the Law of Nations cognizable 

by the Laws of England. 

The Law of Nations is a system of rules, dedncible by natural 
reaaon, and established by nniversal consent among the ciyi- 
lized inhabitants of the world, in order to decide all disputes, to 
regulate all ceremonies and civilities, and to insnre the observance 
of justice and good faith in that intercourse which must fre- 
quently occur between two or more independent states, and the 
individuals belonging to eacL This general law is founded 
jxpoa the principle — that different nations ought, in the time of 
peace, to do one another all the good they can ; and, in time of 
war, as little harm as possible, without prejudice to their own 
real interests. And, as none of these states will allow a 
siq)eriority in the other, therefore neither can dictate nor pre- 
scribe the rules of this law to the rest; but such rules must 
necessarily result from those principles of natural justice, in 
which the learned of eveiy nation agree, and to which all 
civilized States have assented; or they depend upon mutual 
oompacts or treaties between the respective communities, in 
the construction of which there is no judge to resort to, but 
the law of nature and reason, being the only one with which the 
contracting parties are equally conversant, and to which they are 
equally subject. 
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In arlntnry states this law, whenever it contradicts or is not 
provided for by the mnnicipal law of the country, is enforced by 
the royal power ; bat since in England no royal power can in- 
troduce a new law, or snapend the execution of the old, there- 
fore the law of nations, wherever any question arises which is 
properly the object of its jurisdiction, is here adopted in its full 
extent by the common law, and is held to be a part of the law of 
the land. And those acts of Parliamant> which have J&om time 
to time been made to enfimse this universallaw, or to facifitate the 
nawmtinii oi its daeiaiflM, are not to be eaaddMed as xntEoduc- 
tive of any new rola, but merely as declaraiory of the eld i^mdi^ 
mental constitutions of the kingdom* without which it mut 
cease to be a part of the civilized world. Thus in mercantile 
questions, such as bills of exchange and the like ; in all marine 
causes, relating to freight, average, demurrage, insurances, 
bottomry, and others of a similar nature ; the law-merchant, 
which is a brandi of iiie law of nations, is regulariy and con- 
stantly adhered to ; so when even international questions arise, 
ifaer^ is no ether role of decision but Ifais uiiiven«l laweofieoted 
from history and usage, and such writers of all natioiK and 
hngoages whose anthority is geoeaJfy ack&owMged and 
estaJUiidied. 

Ofienoes against this law are pdncipa&y ineideirt to whole 
rtatee or lotaitioiis, in wIu4l ease, if aa^ntratieii or trealfey 
fidl, recourse can only be had to war; but where ihe 
ind^viduBls of any state violate fhis general law, it is ihen 
the interest as well as the dirty of 'the govenunent under 
which 'fihey live, to animadvert upon ihem wi& a becoming 
s e ve r ity, that ttie peace alE the world may be maintamed ; for 
in vain would nations in thehr ooUeotive eapaatiy <A)8erve fliese 
muversal roles, if private sul^ects were at liberty toliroak "them 
at their own diseretion, and involve ^e two #tetes in a war. 
It is therefore incumbent upon Hm nation injfired, first to 
demamd satisfaction and justice to be done -en ^e offender, by 
the vtate to whioh he Wongs; and, if that be refused <xr 
neglected, the sovereign -then avows himself an accomplice er 
abettor of his S€ibject*4B snme, and may draw upon Ms t)OiB- 
tt im tt y ihe ealamitieB ^^foreign war.* 

* See Serving in » Foreign State, fitting ont TesBele, Ad^ page 389. 



281 
XbefrinoipBl ofauMS a^iiuistihe law of oAtums are of tkree 



L As io the first, vMatiim of Bof&^oMduats or passports 
empnas^ gfwoied by tbe Gxoini or its amibastadoTS to tibe sab- 
jedis of jkforaigsL power in time of mutual war; or eonmiitting 
acts of liostiliitifls >ffliiiwt saoh as are in amity, league, or'traoe 
mth as, and are liare nxider a ganeralimplied safe-eondaot ; these 
aore IwaaGhesiof iieie public fiutibi, without the preservation of wkLoh 
ikese can be mo interooorse or eommerce between one nation and 
another.; and suok offences may, according to the writeiES upon 
ihe iorw of nations, canatitute a just ground of war; since it is 
not in the power of the foreign {»ince to cause justice to be done 
to his subjects by the very individnal delinquent, but he must 
M^oire it of ihe whole communii^. And, as during the oontinu- 
ttaoe of anyfiafe-conduct, ^ther express or implied, the foreigner 
is undflr 43ie protection of the savBroign and the law; and, more 
espe<aa%, as it ia one of the astlclee of Mtif^na Ohofrta, that 
fcawgn mwnihantB should be entitled to safe^conduct and secmity 
throughout the loDgdom, there is no question but that any 
-violation of either the person or property of such foreigner may 
be punished by indictment in the name of the sovereign, whose 
honour is more particularly engaged in supporting his own safe- 
conduct. 

n. The rights of Ambassadors are also established by the law of 
nations. The common law of England recognizes them in their 
full extent by immediately stopping all legal process sued out 
through the ignorance or rashness of individuals, which may 
trench upon the immunities of a foreign minister or the mem- 
bers of his embassy. And the more effectually to enforce the 
law of nations in this respect, when violated through wanton- 
ness or insolence, severe penalties have been attached to any 
breach of it by the statute law. 

m. The crime of Piracy, or robbery and depredation upon the 
high seas, is an offence against the universal law of society ; a 
pirate being, according to Sir Edward Coke, hosHs humani generis. 
As, therefore, he has renounced all the benefits of society and 
gavenuaentf aud has reduced Jumself afresh to the savage atate 
of nature, by declaring war against all mankind, all mankind 
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ii piesmned to hsve deehKred war against bim: so tiiat 
ererj oommmiity has a rights by the role of Belf-defeiioe» 
to inflict that punishment upon him, which every indivi- 
dual would in a state of natnie hare been otherwise entitled 
to do, for any invasion of his person or personal property. 
By stat. 18 Qeo, n^ c. 30, any natnral-bom subject or 
denizen who in time of vrar shall conmiit hostilities at sea 
against any of his fellow-sabjects, or shall assist an enemy on 
that element^ is liable to be tried and convicted as a pirate; and 
by 1 Yict., c. 88, whosoever with intent to commit the crime of 
piracy, shall assaidt^ with intent to murder, any person bemg 
on board or belonging to any vessel, or stab, cut, or wonnd any 
person, or nnlawftOly do any act by which his life may be en« 
dangered» shall be sentenced to sofFer death.* The ordinary 
punishment of piracy under the statute law is penal servitude 
for life; or any term not less than five years; or imprisonment, 
with or without hard labour, for not more than three years. 

Treaties with many foreign countries have been entered into 
for extending similar enactments to the ships and subjects of 
those countries. 
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Tlet,c.88. 






OHAPTEE V. 



OFEBKCEB AGf AUTST THE SOTESEI&ir AND TEE 

eOYEKNMENT. 

The third general division of Crimes consists of such as 
more espeoially affect the supreme exeoutiye power, amount- 
ing either to a total renunciatioiL of allegiance ; or, at least, 
to a criminal neglect of that duty which is due from every 
salject to his Soyereign. Ey^ offence, therefore, more 
Immediately affecting the Boyal person, his crown or dignity, 
may be referred to two classes :—l. Treason and other offenoes 

and contempts against the Sovereign. 2. Offenoes against 

the Government 

Explain these Offenoes. 

Treason (prodiUo), in its very name, imports a betraying, 
treacheiy, or breach of faith. AUa prodiHo, high treason, is the 
highest civil crime which any man can possibly commit. It is 
where one attacks Majesty itself, as killing or attempting to kill 
the Sovereign* 
Treason may be classed nnder several heads : — 
I. "When a man doth compass or imagine the death 
of onr lord the King, of onr lady the Qneen« or of' the 
eldest son and heir." Under this description it is held 
that a qneen regnant (snch as Qneen Elizabeth, Qneen 
Anne, and her present most gracions Majesty, Queen Vic- 
toria), is within the words of the Act, being invested with 
royal power and entitled to the allegiance of her subjects ; 
bnt the husband of such a queen is not comprised within these 
words, and therefore no treason can be committed against him. 
^The king here intended iiei the king in possession, without any 

8 
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nqieet toliia title; lor it is held that a long defaeto and not de 
jure; or, in other woids^a nsinper that hath got posseBsion of 
the thxone is a long nithin the meanixig of the statute, aa 
there is a temporary aUegiaiiee due to him for the administra- 
tion ci the government and pKotaotun of the public. The 
dittinetioiL eeema to be, thab the stat 11 Heniy VlL, c. 1, 
does hj no means oommand asaj opposition to a king dajwre^ 
but ezeoses the obedience paid to a king defaeto. When there- 
Ibseanflinperisia paasearion, the snl^aetis eaM>Msdand;^M8^ 
jMisi obeying and giving him assistance ; otherwise under a nsur- 
pation no man could be safe, if the lawfdl prince had a right to 
hang him for obedience to the powers in being, as the usnxper 
would oertaiidj do for disobedience to the powers xn being. 

(JcmpoMifng or imaghwng the death of the King -are ifprnnj- 
munm terms ; the word eofftpoM sonifying the purpose or design 
of the mind or wilL An aeoidental stroke whiidh maymortBillj 
woond the e o verei g ii per iit^brtwnvmn, without any tndtaraas 
iateitk is no treaeon; as waa the oaae of Sir Walter Tjmal, 
who^ shooting at a hart^ the arrow glanced againat a tree, 
and killed the king upon the spot. As the comparing or 
imagining is an act of the mind, it cannot possibly &11 under 
any juridical cognizance, unless it be demonstrated by some open 
or overt act. Mere worde spoken by an individual amount only 
to a high misdemeanor ; for they may be spoken without any 
intention ; or, be Tnistakfln, perverteci* or misremembered by the 
hearers. 



n. TheeBC»»a>speoiesoftreaBoni8^*'IfamaakdowM0^^ 
king^s companion, or the king^s eldest daughter unmanied* or the 
wife of the king's eldest son and hebr." ^ the kmg's com- 
panion is meant his wifei; and by violation is undeffitoed carnal 
knowledge, as well without force, ba with ib: and idsia is 
treason in both pasties, if both be consenting. The plainittlien- 
turn of the^w is to.goaxd the blood royal £rom any mspiaum 
of baatardy whereby the saoceseiim to the Grown mi^ be 
liendesed dubioae. 



'>i^ «M y»^»»^<^^i>A^»<i>ww » ^«>MK"»«^wiii » iWM> " m' 



m. TheTHiBj) species of treason is— "If a man do Iwry war 
against our lord the King in his realm." This may be done by 
taking arms, not on]y to dethrone the Soirezeign, bat under pre- 
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taaoeio rafotm *^\'g«^Tii a^ ^^'^ ''aii^j vr iv rmnvrft fm\ fmiTwtiBoTiL 
or oilier grievaaces, whether real or pretended. For the law doee 
xioty neither can it» permit any prrrate man, or set of men, to 
interfere foreiblj in moitero of such high iinporteaice»'the low 
.lumng estaUisfaed a snfRcMnt power f<Mr these pmipoeee in the 
Oonrt of Fairlianieiit 



lY. If a man be adherent to the 'Kmfj^B enemies in his reahn, 
giving them aid and comfort in the realm or elsewhere, he is also 
declared gmlty of treason. This must liJcewise he. proved by some 
overt act, as 1^ giving them intelligence, by sending them 
money or provisions, by selling them arms, by treacheronsly snr- 
rezmdering a fortress, or the like. By enemies are here under- 
stood the subjects of foreign powers with whom we are at open 
war ; but to relieve a rebel, fled out of the kingdom, is no trea- 
son ; for the statute is taken strictly, and a rebel is not an enemy ; 
an enemy being always the subject of some foreign prince, and 
one who owes no allegiance to the Crown of England.* 

Y. To counterfeit the Great or Privy Seal is also treason. 

YI. If a man shy the Chancellor, Treasurer, or the Queen's 
Justioes in one Bench or the other ; or Justices of Assisse, he is 
guilty of treason. 
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The judgment for high treason, according to statute, is very 

solemn and terrible : ^That the offender be drawn on a hurdle 

to the place of execution That he be hanged by the neck 

until he be dead That his body be divided into four quarters. 

That his head and quarters shall be at the disposal of the 

Crown. But the Sovereign may, aft^ sentence, by warrant 
under his sign manual, countersigned by a principal Secretaiy 
of State, change the whole sentence into beheading, or may even 
remit the capital punishment altogether. The sentence upon 
women is — ^to be drawn to the place of execution, and hanged by 
the neck until they be dead. 

The punishment for counterfeiting the Seals is not 

* Tot otlitt dtaMes launmtliig to treason, tea 1 Wm. IV., e. 66 ; and 11 ft 13 
¥isttie.l9. 

8 2 
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capita], bat penal semtade for life, or for not less than seven 



Tfrgpiaiw tfae (MbDoes which, though they fiill abort of 
Ttcmod, are, like it, i^jnrioiia to the Person, Preroga- 
tive, or Gavemment of the SovereigD, and state the 

L MisPBisiOKS or Trxasov (a term derived from the old French, 
nteiprif, contempt) are high misdemeanors. Misprisions are 
genarallj divided into two sorts: negative, which consists in 
the concealment of something that ought to be revealed ; and 
ponHve, which consists in the commission of something that 
aught not to be done. Misprision of treason consists of the bare 
knowledge and concealment of treason, without any degree of 
assent thereto; for any assent makes the party a principal 
traitor. This concealment becomes criminal if the party ap- 
prised of the treason does not, as soon as conveniently may be, 
reveal it to some judge of assize or justice of the peace; but 
if there be any probable circumstances of assent, as if one 
goes to a treasonable meeting, knowing beforehand that a con- 
spiracy is intended against the Grown ; or being in such com- 
pany once by accident, and having heard such treasonable 
conspiracy, meets the same company again, and hears more of 
it and conceals it; this is an implied assent in law, and makes 
the concealer guilty of actual treason. 

The punishment of misprision of treason is fine and imprison- 
ment. 

n. MisD£3CEAi70BS AGAINST THE SovEKEioN. — ^Another offeucc 
against the Sovereign has been constituted by 5 & 6 Yict., 
c. 51, which enacts "that if any person shall wilfully dis- 
charge, or point, aim, or present at the person of the Queen 
any gun, pistol, or any other description of fire-arms, or 
other arms, whether containing any explosive or destructive 
material or not ; or shall discharge, or cause to be discharged, 
or attempt to discharge any explosive substance or material near 
to the Queen's person, with intent to injure or alarm her, or to 
break the public peace, the ofiender shall be guilty of a high 
misdemeanor," and be liable to penal servitude for seven years. 
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or not less than five years, or imprisonment for not more than 
three years, and whipping. 

In the event of a verdict of insamty being fonnd, confine- 
ment dnring the Qneen's pleasure is nsnally awarded. 
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m. Treason Felont, as it is termed, is another offence against 
the Sovereign; and it is enacted by 11 & 12 Yict, c. 12, ''That 
if any person shall — ^within the United Kingdom or withont — 
compass, imagine, invent, devise, or intend to deprive or depose 
the Queen, her heirs or successors, from the style, honour, or 
Boyal name of the Imperial Crown of the United Kingdom, or 
of any of her Majesty's dominions and countries ; or to levy 
war against her Majesty, her heirs, or successors, within 
any part of the United Kingdom, in order, by force or 
constraint, to compel her or them to change her or their 
mueasures or counsels, or to intimidate or overawe both Houses, 
or either House of Parliament, or to move or stir any foreigner 
or stranger with force to invade the United Kingdom, or any 
other of her Majesty's dominions ; and shall express, utter, or 
declare such compassings, imaginations, inventions, devices, or 
intentions, or any of them, by publishing any printing or 
writing, or by open and advised speaking, or by any overt act 
or deed, the person so offending shall be guilty of felony; 
and on conviction be liable to be sentenced to penal servitude 
for life, or for any term not less than seven years ; or to be 
imprisoned for any term not exceeding two years, with or with- 
out hard labour, as the court shall direct." 

rV. Fb^mttni&e was another species of offence against the 
Sovereign, in his character as head of the Church Established, 
which is now obsolete. It was so called from. the words 
of the writ — proenrnrdre facias — ^to be forewarned that he 
appear before us to answer the contempt wherewith he stands 
charged, and which contempt was set out in the writ. 

The statutes of proBmwnire were framed to encounter papal 
usurpation in the reign of Edward HI. and subsequent reigns. 

V. Contempta against the Sovereign's title, not amounting to 
treason, are punished by fine and imprisonment. 
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The fint and prmcipal k the moJ-oJiiMriMtilion of such high 
offioenaBaremthepfabliotnutandemploTiiient. ThisisuBiially 
puiished bj the method of Parliameiitary impeachment^ followed 
by impiisoiimeiitk fines, or perpetual diBabnitieB. Also the offenoe 
dt embezzling the pubUe moneys "which is punishable with fine 
and imprisonment^ at the discretion of the conrt. and l^e person 
rendered for ever inoapable of holding any office nnder l&e Crown. 
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Larceny by persons employed in the pabHo service of her 
Majesty, or by a conslable employed in the pohoe of any 
county, city, bosoogh, or district^ is punishable by penal servi- 
tade for any term of yean not ci ce e d ing fonrteen nor less 
than five, or impiisoameat for t?n> years with or with- 
out hard lahonr. Concealing tnaam^ trove which behnigB 

to the Sovereign or his grantees by prerogative royai, is now 

pnnishahle by fine and imprisonment ^Pemons baying or 

selling pubUe offices in the gift of the Crown, or soHoiting, or 
obtaining any snch office, or making any negotiation or pre- 
tended negotiation thereto, shall respectively be deemed goilty 
of a misdemeanor, and soch bargain or sale is declared to 

be Toid. ^To giU eolowr, arfalMy make or cqonterfeit any 

coin intended to resemble or pass for ihe Queen's cnitenigold or 
silver coin, or any coin of foreign States, is now pmwshable by 
penal servitude for lifo, or for any term not less than five years; 
or imprisonment for any term not more than two years with or 

without hard labour and solitaiy confinement To fiilsely 

maJee, or vmpadr, cUminieh, or ligkten any of the current gold or 
silTer coin, with intent that the coin so altered may pass for the 
current gold or silver coin, is felony.-— —Any person having in 
his custody or possession filings, dippings, dust or solution pro- 
duced or obtained by injuring, diminishing, or lightening any of 
the Queen's current gold or silyer coin, knowing the same to 

have been so produced, shall be grcdlty of felony. WhoevenduJl 

tender, utter, or put off any folse or counterfeit coin, knowing the 
same to be false or counterfeit, shall be g^ty of a misdemeanor, 
and may be imprisoned for any term not exceeding one year 
with or without hard labour and solitary confinement ; and, upon 
a second conviction, he shall be deemed guilty of felony.- 
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Whoever shall de&ce any of the Queen's cnxrent gold, silTer, or 
copper coin by stamping thereon any najnes or words shall be 
guilty of a misdemeanor, and is pnnishable by imprisonment 
for any term not exceeding, one year, with or without hard 
labour. 

Serving a foreign state, which service - is generally in- 
consistent with the allegiance to one's natural prince, is 
restrained by ih/d Foreign Bhilistment Ad^* which enacts that any 
natoral-boom subject of hsac Majesty who, without licaiiotf from 
the Crown, shaJl take,. or accept, or agree to take or aoo^t any- 
military commisBion« or shall enter into the military, or. naval 
service of any foreign prince, state, or potentate ; or shall, without 
leave and licence, go to any foreign country, or to any place 
beyond iiie seas, with intent to enlist, or endeavour to procure 
any other person so to enlist, to serve in any warlike operation 
whatever, whether by land or by sea, shall be guilty of a mis- 
demeanor; and fhrther, that if any person whatever, in any 
part of her Majesty's domimonsj rilall; without leave and 
licence from the Crown, equip, fit out, or arm any vessel fbr the 
service of any foreign state, as a tcansport, or with intent to 
cruise, or oomaaut hostilities against any stbi» at peace with this 
country, such o&nder shall also be guilty of a misdemeanoi^ 
and may be puniidied by fine or imprisonment, or both* 

Offences of doBerUon or seAuemg to detert from the An&y or 
Navy are placed under the juiisdiotion of oourts-maxtia], and 
punished by those courts according to the Annnal Mutiny Acta 
and the ArticIeB of War promulgated in pursuance thereout 
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Settmg on fire, or destroying any of her MiE^esty's ships o£ 
war, whether boilt^ building, or repairing ; or aaiy of the royal 
arsenals, magazines, dockyaids, Aoi ; or causing, or assisting ia 
such ofEence^is prniishahle with death. 
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* SM59 0«o.IIL,e.69; also 88 md M Viet, o. 90. 

t See 86 ft 86 Viet., c. 8, an Act for pnniiiMng mntliiy and desertionf and for the 
loetter payment of the Army, and their quarters; see also o. 4s, an Act lor tbo 
regolatlon of her Haleaty** Boyal Mazlne Vorces while on shore. 



OHAPTEB VL 



OXFEVOBS ACf AINBI FDBUG JUBUGE. 

The order of distrilmtiQn will next load ns to take into 
oonsideratioiL eaoh oiimeB and mifldemeanois aa moro 
espeoially afllaot the Commonwealth, or publio polity of the 
kingdom; offimoeB whioh are peonliarly pointed against the 
liTee and seonrity of priyate salijeots, and also against the 
Sorereign, aa the paterfamilias tf the nation. 
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Explain the (Mnies and KbdemeanorB that more espedaUy 
affect the Oomnionwealth ; and state the Punishmeni 
infUcted by Law for each of them. 

Orimee more e8|>eGiaIl7 aflbctang the Commonwealth may Be 
divided into four headB : — ^1. OflEences against public justice. 

——2. Offences against the public peace. 3. Offences against 

public trade. i . Offences against public health and rafety, 
moraJs and economy. 

First, then, of offences against Piiblie Justice, seyeral of which 
are felonies, and punishable even to the extent of penal servi- 
tude for life ; others only misdemeanars, 

1. SteaUng, irijtbrvng, falsifying, or embezzUng records or other 
proceedings of a court of judicature is a felonious offence against 
public justice. By 24 & 26 Vict, c. 98, it is enacted— "that 
whosoever shall forge, or counterfeit the above, or shaJl utter the 
same, knowing them to be forged or counterfeited, shallbe declared 
guilty of felony, punishable by penal servitude for any term not- 
exceeding seven years, or for not less than five years ; or for 
imprisonment for any term not exceeding two years, with or 
without solitary confinement." 

n. Injuring records, and falsifyvng proceedings of a court 
of judicature is an offence against public justice, and by stat 
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24 & 25 Yicty c. 96» it is enacted "that whosoever shall 
steal, or shall for any frandnlent pnipose take from its 
place of deposit for the time bemg, or from any person haying 
the lawful custody thereof or shall nnlawfoUy and malicionsly 
cancel^ obliterate, injure, or destroy any record, writ, role, 
order, or original document of any court of record, shall be guilty 
of felony, and be punishable by penal servitude for five years, 
or imprisonment for any term not exceeding two years, with or 
without hard labour, and with or without solitary confinement." 
It is also enacted by stat 24 & 25 Yict., c. 98, s. 27, " that 
whosoever shall forge or fraudulently alter, or shall offer, utter, 
dispose o^ or put o£^ knowing the same to be forged or fraudu- 
lently altered, any record, writ, process, rule, answer, decree, or 
original document of or belonging to any Court of Equity or 
Court of Admiralty, used or intended to be used as evidence in 
any such court as aforesaid, shall be guilty of felony, and punish- 
able by penal servitude for any term not exceeding seven years 
and not less than five years ; or imprisonment for any term not 
exceeding two years with or without hard labour, and with or 
wiiihout solitary confinement" 

TTT. SMJcmg, or any outrage in the Courts at Westminster, or 
at the assizes, or in any inferior court of jurisdiction, is also an 
offence against public justice, and formerly punishable with 
great severity. It may now be punished by the judges on the 
spot by imprisonment. 

IniMn/idcUion towards the parties or witnesses in a cause in 
. a court of justice is also an offence against public justice, and 
punishable by fine and imprisonment. 

Obai/ructi/ng the execution of lawful process is an offence 
of a very high and presumptuous nature ; and more particularly 
so when it is an obstruction of an arrest upon criminal process. 
It is held that the party opposing such arrest becomes thereb^r 
pa/rHcepe crvmmis ; that is, an accessory in felony and a princi- 
pal in treason, and is highly penal 

JHssuadmg witnesses from giving evidence and contempU of 
court are high misprisions, and punishable by fine and imprison- 
ment. The wilful* refusal to aid a peace officer in the execution 
of his duty, in order to preserve the peace, is an indictable mis* 
demeanor at common law. 
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IV. Anana|Mofap«r90]L«B«Btodupeii«Kiiiiiiialpfooe^ 
offence agaiivt paUic justice. The pwty bo eKKping is pmuMh^ 
able bj fine or unprisoonnent ; and. tlie offiotr pennitting snbh 
escape, either hj n^gligenoe or oonmvaaoe^ subjects himself to 
be fined and imprisoned lor a misdemeanor. 

Breaek ofpriton bj liie oflfonder himiwil^ wHen commitfeed fbr 
any treason or felony, is punishable by penal servitiude fiir liofc 
more than seven nor less l^an. five yean; or imprisonment fornot 
more than two years irith or without hard labour. When con* 
fined upon an infiarior charge, it is punishable as a ndsdemeaaor. 

Beseue is the fynSbtf and knowingly freeing another frean 
an arrest or imprisonment. A rescue of one appieliended for felony 
IB felony; fer treason, treason; fbr a misdemeanor, a misdemeanor. 
The party resoningmay be punished for a misdemeanor, although 
the princ^MiJy or person rescued, be not convicted. 



«N^/VW^*^^^^^^^^^^/V^N^W\^^^^^i^^^^^ 



Y. ATiA^flfT offimce against public justice was the xetun&ng. 
from transportation, or being at large in Gh»at Britain befineLliie. 
ejqnration of the term fbr whidi ilie offender was tnasportad^ 
Penal servitude is now substituted far transportation, and to. 
escape and be at large is punishable by penal servitude for life, 
or for not less than five years, with previous imprisonment fivr 
any term not exceeding four years ; or imprisonment with or 
without hard labour for not more than two years.* 



YI. Tdhing a reward, under pretence of helping ilie owner to 
stolen goods, or any chattel, money, valuable security, or otibar 
property which has by any felony or misdemeanor been stolen, 
taken, obtained, extorted, embezzled, or disposed of, is punish- 
able by penal servitude for seven or for not less than five year^ 
or imprisonment, with or without haxA labour and soHtaiy con- 
finement, for any term not exceeding two years; and if a male 
under the age of eigbiteen years, with or without hard labour 
and whipping. 

Vn. Compovrndrng of fdowy [tkeft-^ote] is where the party 
robbed takes his goods again, or otiiier amends, upon agreement 
not to prosecute. This was held to make a man accessory to 
the thefts but is now punished only with fine and imprisonment. 

« See stats. 16 ft 17 Vict, c. 99; 20ft21'nct., c 8; see also 27 ft 28 Vict, e. 47, an 
Act to amend the Penal Serritade Acta. 
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To OjdmeiHiM a rema/rd for the retam. of propertj stolen or loaty. 
with words pforportiiig that no questions will be asked, sabjecte 
the adyertisei^ the. printer, and the publisher to a forfeiture of 
£50 each. 

YJLLl. Oon^mon haaratry is the offence oi frequently indting 
and stirrmg up suits and quarrels between her Majesty's sub- 
jects either at law or otherwise. The punishment for this offence, 
in a common person, is by fine and imprisonment; but if the 
offender belongs to the profession of the law, a barrator who is 
thus able as well as willing to do mischief may, besides 1^ 
punishment, be disabled from practising for the future. Stat. 
30 & 31 Yici, 0. 59, enacts " that if any one who has been con« 
victed of forgery, perjury, subornation of perjury, or common 
barratry shall practise as an attorney, solicitor, or agent in any 
suit, the court, upon complaint, shaJl examine it in a summary 
way, and if proved, the offender shall subject himself to penal 
servitude for seven, or not less than five years. 

Another offence of equal maJignity is mimg a party i^ the 
name of a fictitious plaintiff. This offence is punishable by six 
months' imprisonment and treble damages to the party injured.* 

IX. WoimienaAice is an offence that bears a near relation to 
common barratry, being an officious intermeddling in a suit l^t 
in no way belongs to one ; by maintaining or assisting either 
party with money or otherwise, to prosecute or defend it. 
This is an offence against public justice, as it keeps alive 
strife and contention, and perverts the remedial process of 
the law into an engine of oppression. A man may, however, 
maintain the suit of his kinsman, servant, or poor neighbour, 
out of charity and compassion, with impunity. The punishment 
by common law is fine and imprisonment. 

X. Cha/m/perty [cam^paMUo] is a species of maintenance, 
being a bargain with a plaintiff or defendant to divide the land or 
other matter sued for between them, if they prevail at law, where- 
upon the champertor is to carry on the party's suit at his own 

* SeeLnoeay Aeta, 34ft»6yiet., a 90; and 81 A 82 Viett o. 116. 
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ezpenae. It in &ct sigzufies the purchasmg of a suit or right of 
sniiig, a practioe so much abhorred by our law, that it is one main 
reason why a e7b«e in custion, or thing of which one hath the right, 
bntnot the possession, is not assignable at common law ; becanse 
no man shonld purchase any pretence to sue in another's right. 
Stat. 32 Henry Ym., c. 9, provides that no one shall sell or pur- 
chase any pretended right or title to land, nnless the vendor ha& 
received the profits thereof for one whole year before such grant, 
or has been in actual possession of the land, or of the reversion 
or remainder ; on pain that both purchaser and vendor shall each 
forfeit the value of such land to the Crown and to the prosecutor. 

XT. Compau/ndmg of informaMon is an offence against 
public justice. It is enacted by 18 Eliz., c. 5, s. 4, that if 
any person informing makes any composition without leave 
of fhe court or takes any money or promise W the defend- 
ant to excuse him which demonstrates his intent in com- 
mencing the prosecution to be merely to serve his own ends, 
and not for the public good, he shall, inter aUa, forfeit £10, and 
shall be for ever disabled to sue on any popular or penal statute. 

Xn. Conspiriicy is a combination or agreement between two 
or more persons to carry into effect an unlawful purpose, hurtful 
to some individual, or the community or public at large. Thus 
a conspiracy to indict an innocent man of felony falsely and 
maliciously, who is accordingly indicted and acquitted, is an 
abuse and perversion of public justice, for which the party 
injured may have a civil action for damages ; or the conspirators 
may be indicted at the suit of the Crown, and the delinquents 
sentenced to imprisonment and fine. 

Xm. WUfid omd corrupt perjury is defined by Sir Edward Coke 
to be a crime committed when a lawful oath is administered in 
some judicial proceeding to a person who swears wilfully, 
absolutely, and falsely in a matter material to the issue or 
point in question. The false oath must be taken either in a 
judicial proceeding, or in some other public proceeding of a like 
nature. It must be taken before persons lawfully authorised to 
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administer an oath ; for a mere volantary oath, that is, an oath 
administered in a case for which the law has not provided, is not 
one in which perjury can be assigned ; for snch a proceeding is 
not required, and therefore it is not protected bj law. 

Svhomatum of perjvry is the offence of procuring another 
to take such a false oath as would constitute perjury in the 
principal Perjuiy and subornation of perjury are both mis* 
demeanors, and the punishment by common law is fine and 
imprisonment ; but by statute, the offender may be sentenced to 
penal servitude for not more than seven nor less than five years. 

XIY. Bribery is an offence against public justice, as when a 
judge or other person concerned in the administration of justice 
takes any undue reward to influence his behaviour in his office. 
This offence has always been looked upon as one of a very serious 
nature. Stat. 11 Henry lY. enacts that all judges and officers 
of the king convicted of bribery should forfeit treble the bribe, 
be punished at the king's will, and be discharged fix>m the king's 
service for ever.* 

XV. JEnribracei'y is an attempt to influence a jury corruptly to 
one side by promises, persuasions, entreaties, money, entertain- 
ments, and the like, and is punishable by fine and imprisonment. 

XYI. Extortion is an abuse of public justice, which consists in 
any officer's unlawfully taking, by colour of his office, from any 
man any money or thing of value that is not due to him, or 
more than is due, or before it is due. The punishment is fine 
and imprisonment, and sometimes a forfeiture of office. 



Xyn. Negligence of officers jntrusted with the administration 
of justice ; as a sheriff, coroner, constable, and the Hke^ is punish- 
able by fine, and may entail a forfeiture of office. 



* Aa to bribery at electioiiB of Memben of ParliAHient, see 23 ft 28 Viet, c. 48; 
also as ft 88 Vict, c. 55, an Act to Bhorten the term of reeldence reqidxed as a 
qaalifloatUm for th« Mimicipal FrancblM, and to make provision for ofber pnrposee. 



GHAPTEBVn. 



QFEMOES AftAIFBT THE FUBUG FIAIIEL 

Let us now oonsicler the Qimoes against tbe paUio peaoe, 
the preserTation of wMoh is entrusted to the Soyeieign and 
the ExeontiTe. 



^^^^»^^^O^^I^»^^<^^^^WM»i^^^l^^^^rf^^^^«» 



'BaqfiBm tbote OBeaofCM 'wbi^ 

the Peace, or ''oonstmctively" bo, liy tending to make 
othen break it t 

L BMaua aM$mMmg of twelye persons or more, and not 
dispersing on proclamation, is a crime against the peace. 
The Biot Act* enacts generally that if any twelve persons 
are unlawfully assembled to tiie diBtofbance of the peace, 
and any one justice of the peace, sheriff, under-sheriff, or 
mayor of a town shall think proper to command them by pro- 
clamation to disperse, if they contemn his orders and continue 
together for one hour afterwards, such contempt shall be felony. 
The Act contains a clause indenmifying the officers and their 
assistants in case any of the mob be unfortunately kiUed inihe 
endeavour to disperse them. 

Besides the Biot Act various enactments have been made 
with the view of checking the destruction of property by rioters 
and others. The punishment is penal servitude for Hfe, or for not 
less than ^ve years ; or imprisonment for any term, not exceed- 
ing two years, with or without hard labour and with w without 
solitary confinement. 

n. Sending f ddwering, or uttermg, directly or indirectly caus- 
ing td be received, knowing the contents thereof, any letter or 
writing threatening to kill or murder any person, or to bum 

* BeelG«aX,Btai9,&9,smt6iiaI]7niiettdtdbjM*WTittne.t7. 
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or desiroj properly, or threatenixig to aociuw eaij peraon ofm 
orimeinih a ^riiew to fixUnrt money, are lelooieB, and punislAbie 
lij penal eervitnde for feytn yean, or impmoiuneiit wi& or 
•withoutliard labour.* 

m. An (^l^ray (from ^jVoyer, to frighten), is the fighting of two 
or more penwns in some poblic plaoe, to the terror of her 
Majeety'B anhjecis ; for if the fighting be in priyate it is no a&aj, 
hat an asaanlt This is a misdemeanor, and the punishment is 
fine or impdsonment^ or both. 

Two -penona may be gmlty of an.afl&ay, hat 

lY. B/iotSf TOwUt ^aidiwfdanofvl a««0m&2M«mnsthaTe three persons 
at least to eonstitate them. A riot is where three or more actnaJly 
do an nnhbwfal act of Tiolenoe, either with or withoat a common 
eaose or qnarrel ; as if they beat a man, or himt and kill game 
in another's park, chase^ warren, or liberty ; or do any other 
imlawful act with foree and violence ; or eren do a lawfnl act, 
as removing a nnisance^ in a violent and tomnltaons manner. 
— — *A rout is where three or more pers(ms*meet to do an milaw- 
ftd act npon a common quarrel, as forcibly breaking down fences 
upon aright claimed of common or of way; and make some 

advances towards it. ^An tfnUvwful oMembly is when three or 

more persons do assemble themselves together to do an nnlawfnl 
actk as to poll down endosnres, to destroy a warren or the game 
therein; and part without doing it, or making any motion 
towards it. 

The punishment of unlawf nl assemblies, if to the numher of 
twelve^ as stated by the provisions of the Biot Act* may extend 
to penal servitude; but from the number of three to eleven, by 
fine and imprisonment, with or without hard labour. 

An assembly of persons to witness a fight is an unlawful 
assembly, and eveiy one present and countenancing the fight is 
gtdlty of an offence, which is punishable by fine and imprison- 
ment. 



mt^if^fttm tK i^t m ^tf***^^^^ ^ti^0^'*^\ f \^^^^/^V^^^^^ 



Neaady related to this head of riots is the ofiimce of tuwul- 
iu^yuepeiUwmng, which was carried to an enormous height in th^ 
times preceding the Ghrand Bebellion. Wherefore by stat. 13 

« 8«eU4 2S VIofc, eo» 1$, 97, 100. 
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Oar. n., 0. 5, it is enacted that not more than twenty names 
shall be signed to any petition to the Crown or either Honse of 
Parliament for any alteration of matters estahlislied by law in 
Ohxiroh or State, miless the contents thereof be preyioosly 
approved, in tlie conntzy, by three justices, or the majority of 
the grand jury at the assizes or qnarter-sessions ; and, in London, 
by the Lord Mayor, aldermen, and common cooncil ; and that no 
petition shall be delivered by a company of more than ten per- 
sons, on pain in either case of incurring a penalty not exceed- 
ing £100 and three months' imprisonment.* By stat. 57 Greo. 
III., c. 19, no meeting of more than fifty persons within the 
distance of one mile from Westminster Hall, for the purpose 
or on the pretext of petitioning the Crown or Parliament during 
the sitting of Parliament or of the Courts at Westminster, is legal. 
Besides actual breaches of the peace, anything that tends 
to provoke or excite others to break it is an offence, therefore a 
chaUenge to fight, either by word or letter ; or the bearing of 
such challenge, is punishable by fine and imprisonment, accord- 
ing to the circumstances of the offence. 



A^>««^>^i^>^^^%i^^^^\^^W^^^k^^^V^^^^V^^^^^WV 



y. Another offence against the public peace is that of a 
foroihle entry or deta/iner; which is committed by violently 
taking or keeping possession of lands and tenements, with 
menaces, force, and arms, and without the authority of law.f 

YI. A Uhelf lihelliisfwmoetbs, taken in its largest sense, signifies 
any writing, picture, or the like, of an immoral or illegal 
tendency; but, in the sense now under consideration, it is a 
malicious defamation of any person, made public by print- 
ing, writing, a sign, or a picture, in order to provoke him 
to wrath, or expose him to public hatred, contempt, and 
ridicule. The direct tendency of these libels is the breach 
of the public peace by stirring up the objects of them to revenge, 
and perhaps to bloodshed. The communication of a libel to any 
one person is a publication in the eye of the law ; and therefore 
the sending an abusive private letter to a man is as much a libel 

* Several of the proTlsions of theie Acta ue nearly obsolete, 
t See Forcible Entry Acts, 8 Hen. VL, o. 9 ; 81' Elii, c. 11 ; and SI Jac L, o. 15. 
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as if it were openly printed, for it equally tends to a breach of 
the peace, and it is now enacted b j 6 & 7 Yict, c. 96, that 
if any person shall malicionsly publish any defamatory libel, 
knowing the same to he false, he shall be liable on conviction to 
imprisonment for any term not exceeding two years, and to pay 
such fine as the court shall award;* and, by sec. 5, if any 
person shaQ maUdously pnbHsh any de&matory libel, any 
snch person being convicted thereof shall be liable to fine or 
imprisonment, such imprisonment not to exceed the term of 
one year. 



* See "Publication of Liba,"* page 227. 
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OfEENCBS AStAISSS FDBLIG TEASE. 

QflBDM against public trade, Ws» those of the preeeibig 
(dasseS) are either felonies or misdemeanors. 

What are the Offences against Public Trade ; and state those 
that are Felonies and those that are Misdemeanors, 
with the punishment? 

L Sm/uggUng, whicli belongs to the former, is the offence of 
importing or exporting goods without paying the duties imposed 
thereon by the laws of the customs and excise. This is re- 
strained by a variety of statutes,* which inflict pecuniary penal- 
ties and seizure of the goods for clandestine smuggling, and 
in aggrayated cases, a penalty is inflicted and imprisonment for 
twelve months. 

By stat. 16 & 17 Vict., c. 107 (the Customs' Consolidation Act, 
1853), persons assaulting or obstructing any officer in the per- 
formance of his duty may be sentenced to penal servitude for 
not more than seven or less than five years, or to imprisonment, 
with hard labour, for not more than three years. 

IL Frcmd/ulent hcmkrwptcy is an offisnce against public trade, 
and by 32 & 33 Yict, c. 62, a bankrupt who defrauds or wilMly 
defeats the rights of his creditors, is guilty of a misdemeanor, 
and liable to imprisonment for any term not exceeding two years, 
with or without hard labour.f 

m. Oheatmg is another offence against public trade, as trade 
cannot be carried on without a punctilious regard to common 
bonesty and faith between man and man. Tbe general punish- 

<» See 8 ft 9 Vict;, c. 87, entitled, an Act for the Preyention of Smuggling, 
t See Court of Bankrnptey, p. 209. 
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mexit for all cheating, forging or connterfeiting trade-nuurks, or 
for aiding and abetting any snob offence, is by fine and imprison- 
ment, to wbicb bard labonr may now be added. 

IV. Tbads-Marks. — ^By 25 & 26Yict, c. 88, any peraonforging 
or cou/nterfeUmg a trade-mark to any article not being the manu- 
facture, production, or merchandise of any person denoted by 
such trademark, so as to pass it off as genuine when is &ct 
it is spurious, is guilty of a misdemieanor, and puniiE^ble by 
fine and imprisonment ; but the usual remedy is by application 
to the Court of Chaacery for aa io^unetioii to restrain the sale 
ci the article <^ trade to which the trade-mark was attached and 
Um future publication oi the trade-mark, as well as for ^e 
amount of loss sustained by the applicant. 

The same statute enacts that eVery person who aids, abets, 
counsels, or procures the commission of any such o£Eence shaJl 
be guiliiy of a misdemeanor, and punished accordingly. 



"'V%/%<%.^/S«iS*\/VWV>/S<'VN.'\."WWVWVi»W>0/>*«. 



V. A monopoly was a licence or privilege allowed by the Crown 
for the sole buying and sdling, making, working, or using of any- 
thing whatsoeyer, whereby the subject was restrained firom that 
liberty of manufacturing or trading which he had before. The 
granting of exelusive privileges had been carried to an enormous 
height during the reign of Queen Elizabeth, but was remedied 
by 21 Jac. I., c. 3, which declares such monopolies, except as to 
patents* to be contrary to law and void. 

YI. Comhinatums amongst persons to effect illegal objects, such 
as molesting parties engaged in the exercise of a lawful trade, or 
by threats and intimidation, subject the offenders, on conviction, 
to imprisonm^it for three months. By a recent statute it is 
enacted that any person wilfully committing an assault in pur- 
suance of an unlawful combination or conspiracy to raise the 
rate of wages shall be guilty of a misdemeanor, punishable by 
imprisonment with or without hard labour for any term not 
exceeding two years.* 

* For the law relating to comblnationB unongBt workmen, see 6 Geo. IV^ o. 129, 
amended by 22 Vict, c. 84; also 34 ft 85 Vict, c. 82, an Act to amend the ciimiaal 
law relating to ?ioleiio«, threatB, uid molestfttton. 

1 2 
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OFFENCES AOAQTST THE FUBLIG HEALTH, SAIETT, 

AND EGOITOMT. 

let us now (Kmsider anofher speoieB of oflDanoes atboting the 
Oommoiiwealtli, for the prawrvatiQiL of wMoh magistrates and 
polioe are appointed and oharged with speoiflo duties hy the 
Legislatme, Tiz., Offences against the public health, safety, 
and economy. 

Biplain Offenoes prejudicial to the Public Health and 
Safety, and state the Punishments that are inflicted on 
Conviction. 

I. First, then, amongst offences prejudicial to the public health, 
is that of infringing the qucurcvMne Icmjos ; which impose a proba- 
tion on, or detention of, ships coming from infected ports; 
and by stat. 6 Geo. lY., c. 78, amended by 29 & 30 Yict., c. 90, 
it is enacted that if any officer of customs or other person 
charged with the execution of orders concerning quarantine^ 
desert from his duty when so employed, or knowingly 
or willingly permit any person, vessel, or goods, or mer- 
chandise to depart, or be conveyed out of the lazaret, or place 
appointed for the performance of quarantine, unless xmder 
authority from the Crown ; or, shall knowingly give a false certi- 
ficate that a vessel has duly performed quarantine, he shall be 
guilty of felony, and in minor infringements be liable to fine or 
imprisonment. 

n. Offences against the Vaccination Acts* are also punishable 
by fine and imprisonment. 
It is indictable to expose in a public thorough&xe a person 

^ee 84 & 86 Vict., c. 98, «n Act to amend the Vaccination Act, 1867. 
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' laboniing imder a contagious disease, or to bring a glandered 
Jiorse into a public place at the risk of causing infection to the 
Queen's subjects ; and it is a misdemeanor at common law to 

- sell unwholesome provisions, or to give to any person injurious 
food to eat, whether the offender be a public contractor or other* 
wise. By stat. 11 & 12 Yict., c. 107, heayy penalties are imposed 
on persons wbo offer for sale in any market or other public 
place any meat unfit for human food.* 

m. A Common Nwisa/nce is an offence against the public order, 
and consists in doing a thing to the annoyance of all the Queen's 
subjects or the neglecting to do a thing which the common good 
requires. These are distinguishable from nuisances affecting 
priyate persons, for which damages may be sued for. They 
are — ^1. Annoyances in or closely adjoining Mghwwys, or affect- 
ing bridges, and public rivere, by rendering the same inconvenient 
or dangerous to pass, either positively by actual obstructionSy 
or negatively by want of reparations. The person so obstruct- 
ing, or such individuals as are bound to repair them, may be 

indicted for a nuisance, and fined. 2. All kinds of nui- 

sauces, such as dangerous and offensive trades and manufactures, 
which, when injurious to a private man, are actionable ; when 
•detrimental to the public, are punishable by fine and imprison- 
mnent. 3. All dMorderly inns, houses of iU-fame, gambling- 
houses, play-houses improperly conducted, unlicensed booths 
and stages, and the like, are either at common law or by statute 
public nuisances, and may, upon indictment, be suppressed^ 
and their keepers fined and unpriBoned.f 

Ei^klain those offences which especially affect the OonmiODp 
wealth, viz., those against public economy. 

1. Offences relating to marriage. Any person who, fidsely 
pretending to be in holy orders, solemnizes matrimony according 
io the rites of the Church of England, and knowingly and wil- 
fally so offends, is guilty of felony.! 

* See 8ff ft 86 Vict, c. 74, an Act to amend the law for the Preyention of Adal- 
-teration of food and drink, and of drugs. 

t See 8 ft 9 Vict, c. 109; 16 ft 17 Vict^ e. 88; 23ft 28 Vict, 0. 17; and 80 ft 81 Viet, 
4S.134. 

i See6ft7Wm.IVne.85; alw> 28 ft 24 Vict, e. 18. 
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S. Ifhamet diaB forge <ir hmadmkaiSfy alter cbj Hoomb o£ or 
Mrtificttto of ]iQiERiag6» or skftfl unlMrfBfiy deitroy or agaie taay 
repAar of marriages, diaiQ be gniltf of fekmj. 

8. AnoliieroffeneeagaintttheooiaBioitweaii^koi&ed^amy 
liiat is, a seoond marriage hj one baviag a fianaer knAiaad or 
nift firing. Such second marriage is 'void, and being a great 
fv^ation of the pnbHe economy, is a felony ; and the offionder is 
liable to penal servitude for five or seven years, or imprisonment 
vrith or without hard labour for two years. 

4. 8Mmg or exposing indecent prints for sale h indictable 
as a misdemeanor, and is punisfaabk by fine or imprisonment, 
er both, and with hard laboor. 

5. DrwnketmB9s is punishable by a peconiaxy penalty. Idle- 
ness and Tagzancy are deemed offences against the public order 
lukL economy. 

6. Wamion or furious driiring is also an offence agaLost puUic 
order, and punishable by fine and imprisonment. 

7. Ormiinf to aTiimaJB is also a like offmce, loid punishable by 
fines acoording to the circumstances.* 

8. OoneeaLment of bbrth is also a taime against public economy, 
and punishable by imprisonment, witih or without hard labour, 
for not more than two years. 

9. BefuBMig to serve a public office, as constable ex overseer, 
without lawful excuse or exemptioii, is also a misdemeanor at 
eammon law, and punishable by fine and imprisonment. 



* See 12 & 13 Yict^ e. 92; 17 ft 18 Vict, c 60; 24a 26 Vict, 6. 97. 



OHAPTEB X. 



OIFMCES AGfAHrSI TEE EEBBOIT. 

• 

In the preoeding chapters we haye considered such crimes 
and misdemeanors as are more immediately iiy'iirions to 
religion; secondly, such as Tiolate or transgress the law 
of nations; thirdly, such as more especially affect the 
Sovereign; fourthly, sooh as more direotly infringe the 
rights of the pahliG or commonwealth; and now we 
have to oonsider those crimes which, in a more parti- 
oular manner, affect and iojnre indiTidnals or private 
sulijects — crimes which cannot he committed withont a 
violation of the laws of nature— of the moral as well as 
political rules of right; and, for which, the Qcyemment calls 
upon the offender 'to submit to puhlic punishment for the 
pnhlioarime. 

EiiMain QffemoeB against the Person, which axe oomsidered 
both as ''pablie" and ''private" wrongs. 

Were these vnJiMries confined to indiyidnals, and did they 
affect none but their immediate objects, they would fall abso- 
lutely nnder the head of prwate wrongs, for which a satisfac- 
tion would be due only to the i)arty injured ; but the wrongs 
now in question affect the entire community : — 1. Because it is 
impossible they can be committed without a violation of the laws 
of nature — of the moral as well as political rules of right.— 
2. Because they include in them almost always a breach of the 

public peace. 3. Because, by their example and evil tendency, 

they threaten and endanger the subyendon of all civil society. 

Upon these aoooontB, besides the private satisfactiosi due 
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and given in many caaes to the indiyidual by action for the 
priTate wrong, the Government also callB upon the offender to 
Bubmit to pnblic pnniflhment for the pnblic crime; and the 
proseontion of these offences is always at the siiit and in the 
name of the Sovereign, in whom, by the textnre of our constitu- 
tion, the executory power of the law entirely resides. 

These crimes and misdemeanors against private subjects are 

prindpolly of two kinda-l. Against their peesoks.* ^2. 

Against their fbopxbit. 

Of crioies injurious to the p&none of private subjects, the 
principal and most important is the offence of taking away life, 
which is the immediate gift of the great Creator, and of which, 
therefore, no man can be entitied to deprive himself or 
another. 

First, then, as to the offence of homicide, or destroying 
the life of man, in its several stages of gwHi, arising from the 
particular circumstances of mitigation or aggravation which 
attend it 

Homicide, or the killing of any human creature, is of three 

kinds: — 1. JuHifidble. 2, Excusable, 3. Fdomoua. The 

first has no share of l^al g^t at all ; the second very littie ; but 
the third is the highest crime against the law of nature that man 
is capable of committing. 

JuHifiaible honmide is of divers kinds : — 1. Such as is owing 
to some unavoidable necessity, without any will, intention, or 
desire, and without any inadvertence or negligence in the party 
killing, and therefore without any shadow of blame; as, for 
instance, by virtue of such an office as obliges one, in the execu- 
tion of public justice, to put a malefactor to death who has for- 
feited his life by the laws of his country. Again, where an 
officer, in the exercise of his duty, attempts to take a man 
charged with felony, and is resisted, and in the endeavour to 
take him, kills him. In case of a riot, or rebellious assembly, 
the officers endeavouring to disperse the mob are justifiable, 
both at common law and by the Biot Act, 1 Geo. I., c. 5. 
Where the prisoners in a gaol, or going to a gaol, assault the 

* The Acts of Parliament relating to these crimes have recently been consolidated 
by 24 a SSYiot, c 100, entitled, ''An Act to consolidate and amend the laws 
of lew giiLnii and Ireland, relating to offences against the person.'* 
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gaoler or officer, and he in his defence kills any of them, it is 
justifiable, for the sake of preventing an escape. There mnst be, 
however, an apparent necessity on the part of the officer, for 
without such it is not justifiable. 

In the next place, homicide committed for the prevention of 
any forcible and atrocious crime is jusHfidble, If any person 
attempts a robbery or murder of another, or attempts to break 
open a house in the night time, and be killed in such attempt^ 
the slayer shall be acquitted and discharged. But this does 
not extend to any crime unattended by force, as picking 
pockets, &c. 

The law justifies a woman killing a .man who attempts 
to ravish her; and so, too, the law justifies a husband or 
father killing a man who attempts a rape upon his wife or 
daughter ; but not if he takes a man in adultery by consent, for 
the one is forcible and felonious., but not the other. 

n. Excvsahle homicide is of two sorts : either per infortwrmtmht 
by misadventure ; or se defendendo, upon a principle of self- 
preservation. 

Homicide per imfortwrmim is where a man doing a lawful 
act, without any intention of hurt, unfortunately kills another; 
as where a man is at work with a hatchet, and the head 
thereof flies off and kills a bystander; or where a person 
shooting at a mark undesignedly kills a man; for the 
act is lawful, and the effect is merely dcddental. So where a 
parent is moderately correcting his child, a master his appren- 
tice or scholar, or an officer punishing a criminal, and happens to 
occasion Ms death, it is only misadventure, for the act of the 
correction is lawful ; but if he exceeds the boxmds of moderation, 
either in the manner, the instrument^ or the amount of pxmish- 
ment, and death ensues, it is manslaughter at least, and may, 
according to the circumstances, be murder ; for immoderate 
correction is unlawful. 

Boxing and sword-playing, which have succeeded our ances- 
tors' martial diversions of tilt and tournament, are, when 
they descend to prize-fighting, unlawful; for if a man so 
engaged chance to kill Ms opponent, he will be guilty of 
manslaughter. ^Likewise to whip another man's horse. 
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wbereihgr ^^ rant over a peraozi and killB Idxiw is lieLd to be 
MCMtoniai im the fider, bat manalaaghtar in tbe party who 
lAii^ed ilia k>no ; ior the act was a traapaw, and, at least, a {oe^ 
of idleneaa of dangerous oonseqi&eiioe. In geaexal, if death 
Wffaw in oonaaqpenoe of an idle, dangeroos, and nnlawMsport, 
aaabootingor caating atonea in a town, in smcK and similar 
oaaea tiie alajer is gnilty of nuinalanghtRT, and not nusadyen- 
toae only, for these aro xmlawfiDd acta. 

Homioide in §elf-defenee or se defendendo, upon a sudden 
affiray, is also eicosabile ; but to ezcnse bomicide by tiie plea of self- 
defence, it must appear that the slayer had no other possible, or 
at kaat probable^ means of escaping from hia assailant. Men 
cannot legally exercise the right of preyentiye defence but 
in sodden and violent cases. The time of the defence is 
also to be oonaidared, jfor if tbe person assaulted does not 
fiill upon the aggreaaor tiH the affi»y is over, or wben be is 
nmning away, this is revenge, and not defence. There must be a 
neeeanty to justify the defence. 

m. FelomouB howidde is the killing a human creature of any 
age or sex without justification or excuse. This may be done by 
either killing one's self or another person. 

Self-wurder, which the law of England wisely and reli- 
gionsly ranks among the higbest crimes, is a peculiar species 
of felony — a felony committed on one's self. This crime 
admits of accessories before the fact; for if one persuades 
another to kill himBelf, and be does so, the adviser is 
gniUy of murder ; and if two persons agree to commit suicide, 
and both attempt to destroy th^otiselves together, but only 
one dies, it has been held murder in the survivor. Afdo de se, 
therefore, is he who deliberately puts an end to his own existence ; 
or commits any tmlcnjoful malicious act, the consequence of 
wbidi is his own death; as if attempting to kill another, he 
ruQS upon his antagonist's sword ; or shooting at another, the 
gun bursts, and kills himself. The party must be of years of 
discretion, and in his senses, otherwise it is no crime. 

Now the question jbllows, what pimishment can human laws 
inflict on one who has withdrawn himself from tiieir reach P 
They can only act npon what he has left behind h\m^ liia reputa* 
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iaoa and fbrtone. Acooidmgly, by stst 4 Qeo. iy.» & ^ it 
is enacted thai theiemaiiifl of penons against wlunna findixig of 
/do deaeia xetuned are to be priraielybBiied; the interment to 
take place withm twenity-fcnir honis after Terdict of the inqniii- 
tKm, between nine and twelve at night, and without perfonnance 
,of the rites of Christian borial; and tiaat bis goods and chattels 
be forfeited to the Grown; bat the letter of the law may in this 
ieiq)ect be TnitagBted, for the Sovereign is bound by the oath 
of his office to execute judgment in mercy. ' 



ly. The other species of crvminal "homicide is that of killing 
another person ; but in this offence there are also degrees of 
gnilt, which divide it into vfuimslaAkghter and mwrder, 

MamUuughter is the felonious kiUing of another vdthout 
malice, eaipreee or im^UecL It may be either vohmta/nff upon a 
sudden heat, as killing a man in a diance medley; or «»- 
voluntanLyf in the commission of some unlawful act. Hence 
it follows that in manslaughter there can be no accessories 
before the fact, because it must be done without premedita- 
tion. 

As to the vohmiary branch, i£ upon a sudden quarrel two 
persons %ht, and one of them kills the other, this is man- 
slaughter ; and so it is, i£ they upon such an occasion go out and 
£ght in a field ; for this is one continued act of passion ; and the 
law pays that regard to human frailty, as not to put a hasty 
and deliberate act upon the same footing with regard to guilt. 
So also if a man greatly provokes another, as by pulling 
his nose, or other like indignity, and the person aggrieved 
imvmediateJ/y kills the aggressor; though this is not excus- 
able 86 defendendOf since there is no absolute necessity for 
doing it to preserve himself, yet neither is it murder, for 
there is no previous malice; but it is manslaughter. Yet 
in this, and in every other case of homicide upon provoca- 
tion, if there be a sufficient cooling-time for passiooi to subside 
and reason to interpose, and the person so provoked after- 
wards kills the other, this act is deliberate revenge, not heat of 
blood, and accordingly amoonts to murder.. So if a man 
takes Sinother in the act of adultery with his wife, and 
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HLLb bim directly npon the spot, it is not absolutely 
ranked in the class of justifiable homicide, as in the case of a 
forcible rape ; but it is manslaughter. Manslaughter, therefore, 
on a sudden proyocation differs from excusable homicide, ee 
defendendoy in this: that in one case there is an apparent 
necessity for self-preservation to kill the aggressor ; in the other, 
no necessity at all, being only a sudden act of revenge. 

The second branch, or iwvoliimtary manslaughter, differs also 
from homicide excusable by misadventure, in this; that mis^ 
adventure always happens in consequence of a lawful ad, but 
this species of manslaughter in consequence of an unlawful one. 
As where a person does an act, lawful in itself, but in an un« 
lawful manner, and without due caution and circumspection ; 
as when a workman flings down a stone or piece of timber into 
the street and kills a man ; this may be either misadventure, 
manslaughter, or murder, according to the circumstances under 
which the original act was done. If it were in a country village, 
where few passengers are, and he calls out to all people to have 
a care, it is misadventure only ; but if it were in London, or in any 
other popxdous town where people are continually passing, it is 
manslaughter, though he gives loud warning ; and murder, if he 
knows of their passing, and gives no warning at all, for then there 
is evidence of malice against all mankind. And, in general, when 
an involuntary killing happens in consequence of an unlaw- 
ful act, it will be either murder or manslaughter, according 
to the nature of the act which occasioned it. If it be in 
prosecution of a felonious intent, or in its consequences 
naturally tended to bloodshed, it will be murder ; but if no more 
was intended than a mere civil trespass, it will only amount 
to manslaughter. 

All struggles in anger are clearly forbidden by law, and 
should death result to one of the parties engaged in such a 
contest, the survivor will at least be guilty of manslaughter, 
perhaps even of murder. 

The punishment of felonious homicide is thus set forth by 
stat. 24 & 25 Vict., c. 100 — that whosoever shall be con- 
Ticted of felonious manslaughter shall be liable to be kept in 
penal servitude for life, or for a term of not less than five 
years ; or imprisonment with or without hard labour for any 
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term not exceeding two years ; or to pay sncli fine as the Gonrt 
shall award with or without such oth^ discretionary punishments 

Define and explain that crime at which human nature 
revQltB» and which is pmiished almost miiversally 
throughout the world with death. 

The crime of ddibercUe and wilful murder is thus defined by 
Sir Edward Coke: — "When a person of sound memory and 
discretion unlawfully killeth any reasonable creature in being, 
and under the Song's peace, with malice aforethouglitt either 
exfj^ess or impliedr 

First, then, it must be committed by a person of sound 
memory and discretion, for IwnaMcs and infants, as formerly 
stated, are incapable of committing crime, unless in cases 
where they show a consciousness of doing wrong; and, of 
course, a discretion or capacity of discerning between good 
and evil. 

The tmUvufuhiess arises from the killing without wa/rrant or 
excuse ; and there must be an actual killing to constitute murder 
— ^which may be by poisoning, striking, starving, drowning, and 
various other forms of death by which human nature may be 
overcome. 

Further, the person killed must be a reasonable creature in 
bevng, and under the King's peace at the time of the killing ; 
therefore, to kill an alien or an outlaw, for both are under the 
King's peace and protection, is as much murder as to kill 
the most regular-bom Englishman. To kill a child in its 
mother's womb is no murder, but felony; but if the child 
be bom alive, and die by reason of the potion or bruises it re- 
ceived in the womb, it may be murder in the wrong-doer. With 
regard to child-murder, unfortunately common and difficult 
of detection, it is especially enacted, that if any woman shall 
be delivered of a child, every person who shall, by any secret 
disposition of the dead body of the said child, whether such 
child died before, at, or after the birth, endeavour to conceal the 
birth thereof, shall be guilty of a misdemeanor.* 
^ Lastly, the killing must be committed with "malice 

• See 24 & 25 Yict^ c 100. 
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^fortifkomghi** to make it the eEime of mazder; and thiB 
lA the criterion which now distingiiiflhee mwrd&r fir^em othor 
JcMng, This maliee jmpenee, the dictate of a wicked, deprayed, 
and wi^Kgnoaiii heart* may be eithar tajprtn or implied 
m Imw, SzpieM malice ie when one, with a delibenie mind 
and fonned design, doth kill another, whidi farmeA deeiffn is 
evidenced by external circiunstances discovering the inward 
intention ; as lying in wait, antecedent menaces, former grodgeB, 
and concerted schemes to do him some bodily harm. This takes 
place in the case of deliberate duelling, where both parties 
meet with an intent to commit homicide, the principals and 
seconds in which are, if the duel terminates fatally, alike guilty 
of murder. 

Where no maUce is expressed, the law will imply U; as 
where a man wilfolly poisons another, the law presumes 
malice, though no particular enmity can be proved; and if 
a man kills another suddenly, without any or without con- 
siderable provocation, the law impUee malice, for no person, 
unless of an abandoned heart, would be guilty of such an act 
upon a slight or no apparent cause. Also, if one intends to 
conmiit a felony and undaeignedly killa a man, iliis k nmrder. 
Thus, if one shoots at A, and misses him, but kills B, this is 
murder, because of the previous felonious intent, which the law 
transfers from one to the other. The same is the case where 
one lays poison for A ; and B, against whom the poisoner had no 
malicious intent, takes it» and it kills him, this is likewise 
murder. 

It may be taken as a general mle that all homicide is 
malicious, and consequently amounts to murder, unless where 
jusHfied by the command or permission of the law; excused, on 
the account of accident or self-preservation in sudden quarrel ; 
or oMeviated into manslaughter, by being either the involuntary 
consequence of some act not strictly lawful ; . or if voluntary, 
occasioned by some sudden and suflSidently violent provocation. 

Aitempta to Mv/rder, until very recently, amounted to a capital 
felony; but it is now provided by 24 Vict., c. 100, that 
whoever shall administer to, or cause to be administered to, or 
taken by, any person, any poison or other destructive thing, or 
shall by <my mecms whaieoever wound or cause any grievous 
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liodily lumi §0 mj person, witih intent to eommxt mvrder, shall 
"be guSttf ci felonj, and on ocmTictum may be sentenced to penal 
serntnde lor file, or for not less than three years, or iaaprisoniBeat 
lor any terai not exceeding two years, with or without hard 
labour and sofitary confinement. 



«^^«»^>^»^i^^i^^»^l^»^»^»»^I^^^S^^^^^»^»^W^%» 



Dies that catise or tend to cause Danger 
to Ii]£b or Bodily Hann. 



I. Mayhem (to maim) is a evoU injury, bnt it is also looked 
nponin a crimMud light, being an atrocious breach of the peace, 
for mayhem {mcuyheTnmm) is properly defined to be the violently 
depriving another of the nse of snch of his members as may 
render him the less able in fighting either to defend himself or 
to annoy his adversary. By the ancient law of England, he that 
maimed any man, whereby he lost any portion oi his body, was 
sentenced to lose the like part — membrum pra membro. The 
Act now in force is 24 & 25 Yici., c. lOQ, which enacts 
that whosoever shall nnlawfnlly and malicionsly, by em/y 
mecuM wJuxiBoever, wonnd or cause any grievons bodily harm to 
any person, or shoot at any person, or by drawing a trigger, or 
in any other manner attempt to discharge any kind of loaded 
arms at any person, or with intent to maim, disfigure, or disable, 
or to do some grievons bodily harm to any person ; or with intent 
to resist or prevent the lawful apprehension or detainer of 
any person, he shall be guilty of felony, and on conviction may 
be sentenced to penal servitnde for life, or for not less than five 
years, or imprisonment for any term not exceeding two years, 
with or withoot hard labonr. And in cases of garrotting or 
robbery with violence, flogging is added to the punishment. 



**%^*»^^>/<^>i^^V^\^^^.W»^^\^>l<^l'V\^^^/V\^^l>^ 



n. The second offence more immediately aflfectingthe personal 
security of individuals relates to the female part of Her Majesty's 
subjects, being that of their forcible dbdnction and maarkige. 
Formerly it was a capital offence, but these enactments are re* 
pealed, a«d by 24 & 25 Yict., c. 100, it is enacted that where any 
woman, of any age, shall have any interest in any real or personal 
estate, or shall be an heiress presumptive, or co-heiress, it shall be 
felony in any person who shall take away or detain her against 
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her wiDy with intent to marrj her or carnally know her ; or 
who shall canee her to be married or carnally known by any 
other person, and the offiander is punishable by penal servitude for 
fourteen years, or not less than five ; or by imprisonment for not 
less than two years, with or without hard labour. The same 
punishment is awarded to whomsoeyer shall hy force take 
away or detain against her will a woman of ariy age with a 
similar intent. _^^_^^^^^^^^^_^^^ 

UnUjuuffuXLy taking, or causing to be taken, any unmarried girl, 
under the age of sixteen years, out of the possession and against 
the will of her &ther and mother, or of any other person having 
the lawful care or charge of her, is punishable by imprisonment 
for not more than two years, with or without hard labour. 

Bape, ra/pius m/Merwn, is the gravest offence against the 
female portion of Her Majesty's subjects, and by the civil law 
was punished with death and confiscation of goods, and con- 
tinued to be punishable with death until the year 1841. Now, by 
stat. 24 & 25 Yict, c. 100, it is enacted that '' whosoever shall be 
convicted of the crime of rape shall be guilty of felony, and 
liable to be kept in penal servitude for life, or imprisoned for 
any term not exceeding two years, with or without hard labour." 
A person present, aiding and abetting, may be charged as 
principal either in the first or second degree. 

Abusing any girl under the age of twelve years, or an indecent 
assault upon a female, or attempt to have carnal knowledge of 
a girl under twelve years of age is punishable with imprisonment 
for not more than two years, with or without hard labour. 

A male infiuit, under the age of fourteen years, is presumed 
by law to be physically incapable of committing a rape, and 
therefore cannot be found guilty of it. 

AbsomUs, hoMeries, wowndmg, false i/m^prisonmerd, and kid- 
na^pping were previously considered as dvU vnjwries,* being 
PEiVATE WRONGS, for which a satisfaction or remedy is given to 
the parfy aggrieved; but taken in a public light, these offences 
are breaches of the peace, and are also indictable and punishable 
with fine and imprisonment. 

* See 16 ft 17 Yict^ o. 30; also 24 ft 36 Tict^ c. 100. 



OHAPTEE XI. 



OFFMGES AQAINST FEOFEETT. 

The next species of offences against private sulg'eots are 
snoli as more immediately affect their property, and are 
chiefly made punishable hy statute :— 1. Maliciously setting 

fire to buildings and other things. 2. Burglary and 

housebreaking' 3. Larceny — embezzlement —fraud— 

obtaining property by false pretences, and other offences 
injurious to the *' Eights of Property." 



What are the Two Offences that more immediately affect 
the Habitations of Individuals, and explain them? 

I. Arson and Bwrglat^.* Arson, ah a/rdendo, is the malicions 
and wilful burning of the house or outhouse of another man, which 
is an offence of very great malignity, and may be more destruc- 
tive than murder itself; for murder, atrocious as it is, seldom 
extends beyond the felonious act designed, whereas fire may 
involve in a common calamity persons unknown to the incen- 
diary. In order to constitute the crime of arson, the burning 
must be malicious, and the punishment by our ancient Saxon 
laws was death. Now, by stat. 24 & 25 Yict., c. 97, it is 
felony to attempt by any overt act to maliciously bum an out- 
house, bam, or stable, or setting fire to a crop of hay, com, 
plantation, or other vegetable produce, whether standing or cut 
down ; and punishable by penal servitude for not more than 
seven, nor less than five years, or imprisonment for not more 

* See 24 & 25 Vict, cc. 96-88, Acts to consolidate and amend tbe Statute Law of 
England and Ireland relating to larceny^ tnaliciow injmiei to property, forgery, and 
other similar offences. 
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than two yean with or without hard labotir, and with or withont 
aolitary oonfinement ; and if amale under the age of sixteen, with 
or without whipping. And the same statute enacts that setting 
fire to any dwelling-houae is pnwinhahle by penal servitude for 
life, or not less than five years ; or imprisonment for not more 
than two years, with or without hard labour, and with or with- 
out solitary confinement ; and if a male uuder the age of sixteen 
years, with or wi&uonA wSupinng. 

U. Burglary, wjiiKibfxnBlhojae}]^^ 
a Tory heinous ofienoe, not only by the terror tibat it canaes wnA 
it, but also as it is a forcible iuTasiom and disturbance of that 
light of habitation which the law of England will never snfEer to 
be violated with impunity. 

The definition of a burglar, as given by Sir Edward Coke, is 
" he that by night breaketh and entereth into a maatsionrTiorMe 
with intent to commit a felony." 

In this definition there are four things to be considered : — ^the 
Ume, the place, the mcmner, and the vntenL The time must be 
by night, for in the daytime thM*e is no burglaay ; and stat. 24 
& 25 Yict., c. 96, enacts " that night shall be deemed to com- 
mence at nine o'clock in the evening, and to conclude at six 
o'clock in the morning." 

As to the place. It must be in a mansion or dwelling-house, 
or in some building communicating with such a dwelling*hon0e. 
A chamber in a college, or an inn of court, where each inhabitant 
has a distinct property, is to all purposes the mansion-house of 
the owner ; so is a room or lodging in any private house ; but if 
I hire a shop, parcel of another man's house, and work or trade in 
it, but never sleep there, it is no dwelling-house, nor can burglazy 
, be committed therein ; neither can burglary be committed 
in a tent or booth erected in a market or fair, thou^ the 
owner may lodge therein, for the law regards only permanoit 
edifices. 

As to the ma/tmer of committing burglary, there must be both 
a breaking an.d an entry to complete it ; not a mere legal clauium 
fregU — an ideal boundarf whieh mi^ eonstitute a dvil trespass ; 
but a substantial and forcible irruption, as at least by breaking 
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fkr lakis^ out ik/^ glass of or otherwise openings a window, pick- 
yoig a lock, or openiag it with a kej] bj lifting th^ latch of a 
4aor> or oAlooaing any other &Btening which the owner has pro- 
wled. If a person, however, leaves his door or window open, 
Mdif aman enters therein, it is no burglary; but if the n^ 
afterwards unlocks an inner or chamber door, it is so. If a ser- 
vant opens ajid enters his master's chamber door with a felonious 
^moffx, or if any other person lodging in the same house, or in 9^ 
public inn, opens ihe door and enters with such evil intefnkt, it is 
burglaiy. In fact, any forcible entry at night, with a felonious 
intfflxti is burglary ; but such breaking and entry must be with a 
felonious intefnt, otherwise it is only a trespass. Should a man 
enter a house and hide himself therein and break out at night, 
that also constitutes burglary. 

Burglary is now punishable with penal servitude for life, or 
for any term not less than five years; or with imprisonment for 
not more than two years with or without hard labour, and with 
or without solitaiy confinement. 

Hou^hreakmg is closely allied to the crime ol hwrgkvni. 
Breaking and entering any dwel]ing*house, shop, warehouse, 
or place of divine worship with intent to conunit a felony 
therein is punishable by penal servitude for not more than 
fourteen, nor less than five years; or imprisonment for not more 
than two years with or without hajrd labour, and with or without 
solitary confinement. 

It is farther provided, that any one found by night, having in 
his possession, without lawful excuse, any dangerous or ofiensive 
weapon, or found in any dwelling-house or other building with 
an unlawful intent, shall be guilty of a misdemeanor, and 
punishable by penal servitude for five years, or imprisonment for 
not more than two years with or without hard labour. 
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Explain Laroeay. 

LcMTceny, or theft (Uitrocmvum), is the unlawful taking and 
carrying away things personal, with intent to deprive the right 
owner of the same. 

To couLstitute la/raeny there must be an unlawful tahmg 

V 2 
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and eairrying^OMOcuy feepU et oMportanU), This implies the 
consent of the owner to he wanting; therefore no deHyery 
of the goods fix>m the owner to the offender, nupon trusts 
can ground a larceny. If A lends B a horse, and B 
xides away with it; or, if I send goods by a carrier and he 
canies then away, these are no larcenies ; bnt if the carrier 
opens a hale or pack of goods, or pierces a vessel of wine, and 
takes away part thereof ; or if he carries it to the place appointed, 
and afterwards takes away the whole, these are larcenies, for 
here the amrnusfiMrcMdi is manifest ; bnt bare non-delivery will 
noi» of conrse, be imputed to arise from a felonious design, as 
that may happen from a variety of accidents. 

Where the sale of a horse or any other article is complete, and 
possession delivered to the buyer, who rides away with the horse 
or carries off the article without paying for it, no felony is com- 
mitted ; for the property as well as possession is parted with, 
and the owner is defrauded, not of the horse or article, but only 
of its price, and he has his own remedy by an action to recover it. 

A removal of the goods from the place in whicb the 
offender found them, though he does not quite make off with 
them, is a sufficient asportation or carryiog-away to con- 
stitute larceny. As if a man be leading another's horse out of 
a close, and be apprehended in the fact ^ or if a guest, stealing 
goods out of an inn, has removed them from, his chamber down- 
stairs; or if a thief, intending to steal plate, takes it out 
of a chest in which it was, and lays it down upon the floor, but 
iH surprised before he can make his escape with it, these have 
also been adjudged sufficient carrying>away to constitute larceny. 

The ordinary discovery of a felonious intent is where the 
party does it clandestinely ; or, being charged with the fact, 
denies it. But this is by no means the only criterion of crimi- 
nality ; for in cases that may amount to larceny the variety of 
circumstances is so great, and the complications thereof so 
mingled, that it is impossible to recount all those which may 
evidence a felonious intent, or animum fwra/ndi; therefore 
they must be left to the due and attentive consideration of the 
court and jury. 

In order to satisfy the definition of la/rc&rvy, the felonious 
taking and carrying-away must be of the personal goods 
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of another; for of things real, or sayofaring of the realty^ 
larceny at common law cannot be committed. In yirtxiey 
however, of statutory provisions, larceny may now be committed 
by stealingi cutting, severing, or breaking, with intent to steal, 
glass or woodwork, lead, metal, trees, shrubs, or underwood ; or 
anything fixed in land, being private property ; or in any place 
dedicated to public use or ornament. 

Bonds, bills, and notes, which concern mere choiea in action* 
were at the common law held not to be such goods whereof 
larceny might be committed, being of no intrinsic value, and not 
importing any property in possession of the person firom whom 
they are taken ; but by statute they are now put upon the same 
footing with respect to larceny as the money they were meant 

to secure. 

1£, upon the trial of any person for a misdemeanor, it shall 
appear that the facts given in evidence amount in law to a 
felony, such person shall not by reason thereof be entitled to be 
acquitted of such misdemeanor ; in which case such person may 
be dealt with in all respects as if he had not been put upon his 
trial for such misdemeanor. 

It is now lawful to insert several counts in the same indict- 
ment against the same person for any number of distinct acts 
of stealing, not exceeding three, which may have been committed 
by him against the same perison within the space of six months 
from the first to the last of such acts, and to proceed thereon 
for all or any of them. 

Where any prisoner shall be convicted, either summarily or 
otherwise, of larceny or other offence, and it shaU appear to the 
•court by the evidence that the prisoner has sold the stolen 
property to any person, and that such person has had no know« 
ledge that the same was stolen, and that money has been taken 
from the prisoner on his apprehension, it is lawful for the court, 
■on the application of such purchaser, and an the restitution 
of the stolen property to the prosecutor, to order that out of 
such moneys a sum not exceeding the proceeds of the sale be 
.delivered to the said purchaser.* 

Any constable or peace officer may take into custody, without 
warrant, any person whom he shall find lying or loitering in any 

• See 80 A 81 Ylot^ c. 85, ■. 9. 
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tdghmjf yard, or otiher plaee, dtxring the nigbt, and wImmh he 
shall have good cause to snspect of having committedf or heing 
about to commit any felony, and shall take such person as soon 
as reasonably may be before a jnstice of the peace, to be dealt 
with according to law. If such jnstice be of opinion that the 
charge is fit to be made the subject of prosecution by indictment 
rather than to be disposed of summarily, the case may be sent 
for trial by a jury at the sessions or assizes. 

In every case of summary proceeding, the person accused shall 
be allowed to make his fiodl answer and defence, and to ha»re all 
witnesses examined and cross-examined by counsel or attorney. 

What are the Larcenies that are ptmishable hf Smnmary 

Juijfldiction. 

Persons charged before justices of the peace with having com- 
mitted larceny, where the value of the whole of the property 
alleged to have been stolen does not» in the judgment of such 
justices, exceed five shilhugs; or, with having attempted to 
commit larceny from the person, are punishable by summary 
jurisdiction.* 

[Statute 24 & 25 Yict., c. 96, an Act to consolidate and amend 
the Statute Law of England and Ireland relating to larceny 
and other similar offences, abolishes the distinction between 
grand and petty larceny. Every larceny, whatever the value 
of the property stolen, is now deemed to be of the same 
natuTCi and subject to the same incidents in all respects, as 
grand larceny was before the 21st June, 1827 ; and every court 
whose power as to the trial of larceny was before that time 
limited to petty larceny, shall have power to try every case of 
larceny and all accessories to such larceny.] 

BteaLmg ttees, shrubs, underwood, wherever growing, or fimit 
or vegetable productions in a garden, is punishable, on conviction 
before a justice of the peace, by imprisonment, with or without 
hard labour, for any term not exceeding six months ; or by tiie 
forfeit over and above the value of the articles stolen and in- 
jured, of such sum of money not exceeding i^O as to 
the justice shall seem meet. A second ofience, against this or 

* See explanation of ".SamsMry proeeedlngs in CMmlnal Coorti,*' page 886. 
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aaj other Act of Farluunent^ zoakeB the offender gwliy of 
fekmj, and puiiiehable ae in tke case of larceny.* 

Dog'SteaUng is pnniwhable by imprisonment for six numtlis, and 
after a previons conviction for such ofEence, the offender may be 
indictedf or a misdemeanor, and pnnished by imprisonment for not 
more than eighteen months with or without hard labour. It is 
also enacted that whosoever shall unlawfully have in his posses- 
sion or on his premises any stolen dog, or the skin of any. stolen 
dpg^ knowing such dog to have been stolen, or such skin to be 
the skin of any stolen dog, shall, on summary conviction^ be 
liable over and above the value of the dog, to a penalty 
not exceeding £20, and after a previous conviction for such 
offence may be indicted for a misdemeanor. Also, if any 
one cormptly take a reward, directly or indirectly, under 
pretence or upon account of aiding any person to recover 
any dog which has been stolen, or in possession of any person 
not being the owner, he is gnilty of a misdemeanor, and 
punishable by imprisonment for not more than eighteen months 
with or without hard labour. 

Stealmff any htrd, heast, or ammal ordinarily kept in a state 
of confinement or for any domestic poipose, not being the 
subject of larceny at the common law; or the wilful killing 
any such bird, beast, or animal with intent to steal the same, 
subjects the offender, on conviction beJfore a justice of the peaces 
to imprisonment for any term not exceeding six months, or to 

* PmUhmaa /br Cwnmm-UM Miidammon^ThB pmrfihrnunt of ftll oommoii-lttir 
misdamesaon; tfiat ia, of aU thoM erimes which do not amoimi to felony, aod tha 
ponUiment of which Yum not been regnlftted by stotnta, is fine and imprisonment;. 
The ooort may also require the defendant to find soretles to keep the peace and he 
of 0Dod behaTlonr. 

Omtmiimmi of JuomMe Offmien to Rgformatorf/ S du u U W henever any offender 
idio, in the judgment of tiie coort, joatices, or nugfatrate^ before whom he ia 
diarged, ia under the age of afxteen yeara, ia eoniictod on indictment or in a anm^ 
taaij manner of an offence pnniahable with penal aarritiide or impriaonment, and 
ia aentenoed tobe Impriaoned for the term of ten days or a longer term, flie court, 
juatloea, or magiatrato may also sentence him to be aent, at the eiq;riratton of in^ 
priaomnent, to a certifled reformatory achool, and to be there detained tat a period 
of not leaa tiian two yeara and not more than Ato years. 

PunUuneat for Xoreoiy— Penal aerritude for Ato yeurs; or, impriaonment for 
not more than two yeara, with or without hard lalxmr, and after a previona oon- 
vietion, penal aerritude for any term not eaoeeding aeven yean and not leaa than 
tiiree; or impriaonment for any term not exceeding two yeara, wifli or without 
Inid labour, aod with ovwtthont atditMy eonllMnMnt; md,irft] 
wish or withonl wU^flQ^ 
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the forfmtnre over and above the value of sach bird, beast, or 
animal of snch snm of money, not exceeding £20, as the justices 
may think fit ; a second offence of this kind is punishable by 
imprisonment for not more than twelve months. 

Urila/wfvXLy and ivUfuUy taking, or destroying j^^, is a mis- 
demeanor; and stealing oysters, or oyster brood, from any 
oyster bed or fishery, sufficiently marked out and- known 
as the property of another person, is a felony, pnnishable 
as simple larceny ; and whosoever shall xmlawfolly and 
wilfully use any dredge or net within the limits of any snch 
oyster bed or fishery for the purpose of taking oysters or oyster 
brood shall be guilty of a misdemeanor, and be liable to im- 
prisonment for three months with or without hard labour, and 
with or without solitary confinement. 

Unlcvwfidly h/univng, coursing, waring, carrying away, killing, 
or wounding deer, being in the unenclosed part of any forest, 
chase, or purlieu, is punishable on summary conviction before a 
justice of the peace, by a penalty not exceeding £50 ; and the 
unlawfully hunting, killing, or wounding deer in the enclosed 
part of any forest^ chase, or purlieu, is constituted a felony, and 
is punishable by imprisonment for any term not exceeding two 
years ; and, if a male under sixteen years, with whipping. 

Summary punishment may also be imposed by fine, not ex- 
ceeding £20, upon any person who shall have in his possession, 
or upon his premises with his knowledge, any deer, or the head, 
skin, or other part thereof, or any snare or engine for the taking 
of deer, without satisfactorily accounting for such possession. 
To take or kill hares or rabbits in any warren is punishable by 
fine or imprisonment, also stealing any beast or bird ordinarily 
kept in a state of confinement, or knowingly being in possession 
thereof, or of the skin or plumage thereof, is in like manner 
punishable on summary conviction.* 

A trespass during the daytime in pursuit of game subjects 
the offender to civil proceedings for the trespass ; and by 24 & 
25 Yict., c. 96, s. 17, "whoever shall unlawfully and wiLfoUy, 
between the beginning of the last hour before sunrise and the 
expiration of the first hour after sunset, take or kill any hare or 

* In osaes where fhe Taloe or price of the articles or goods is not of the easenoe 
of the offence, no statement or price is necessary in the indictment. 
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rabbit in a warren, enclosed or not ; or shall at any time set or 
nse therein any snare or engine for the taJdng of hares or 
rabbits, shall, on conviction thereof before a justice of the peace, 
forfeit and pay a sum of money, not exceeding £5; and 
after two convictions, may be indicted for a misdemeanor, and 
pnnished by penal servitude for not more than seven nor less 
than five years, or imprisonment with hard labour for not more 
than two years." 

Opening or delaying letters, — ^Every person employed by or 
under the post office who shall, contrary to his duty, open or 
Bufifer to be opened a post letter, or who shall wilfully detain or 
delay, or suffer to be detained or delayed, a post letter, shaJl be 
guilty of a misdemeanor, and punishable by fine or imprison- 
ment, or both ; and every person stealing or embezzling letters, 
or stealing money, &c., outof letters, shall be guilty of felony. 

Ripping, cutting, severing, or breaking, with intent to steal 
any glass or wood-work belon^g to any building whatsoever, 
or any lead, iron, copper, brass, or other metal, is felony, and 
on conviction is punishable, as in the case of simple larceny. 

As to larceny of catth or other animals, whoever shaJl steal 
any horse, mare, gelding, colt, or filly; or any bull, cow, ox, 
heifer, or calf ; or any ram, ewe, sheep, or lamb, shall be guilty 
of felony ; and whoever shall wilfully kill any animal with intent 
to steal the carcase, skin, or any part of the animal, and being 
convicted thereof, shall be liable to the same punishment as if 
he had been convicted of feloniously stealing the same, provided 
the offence of stealing the animal so killed would have amounted 
to felony. 

n. Larceny by tenants or lodgers. — Stealing any chattel or 
fixture let to be used by him or her or with any house or lodging 
is felony, and being convicted thereof the offender shall be liable, at 
the discretion of the court, to be imprisoned for any term not ex- 
ceeding two years, with or without hard labour, and with or with- 
out solitary confinement ; and, if a male under the age of sixteen 
years, with or without whipping. If the value of such chattel or 
fixture exceeds £5, the person convicted shall be liable, at the 
discretion of the court, to be kept in penal servitude for any term 
.not exceeding five years and not less than three years ; or im- 



ptkaaaaaakt for any tenn not exceeding two jean with or without 
haid labonr, and with or without sditajT^ confinement ; and if 
a male nnder the age <^ aizteen, with or withont whipping; 

Loureeny from Ike p&rsim is either hy privately stealing, or 
hy open and violent assanlt. It is enacted hy stat. 27 & 28 
Yict., that whoaoerer shall zoh any person, or shall steal any 
chattel, money, or valnable security firam the person of another, 
IB pnmshable with penal servitude for not more than five years, 
nor less than two years; or by impiisonment for not more 
Ihan two years, with or without hard lahour, and with or with- 
out solitary confinement ; and that whosoever shall assault any 
person with intent to lob^ and at the time o^ or immediately 
after snoh robbery, shall wound, beat, strike, or use any other 
personal violence to any person, shall be guilty of felony, and 
punishable with penal servitude fbc life, or not less than five 
years ; or imprisonment for not more than two years, with or 
without hard lahour, and with or without solitary confinement, 
to which the lash may now be added. 

If upon the trial of any person upon any indictment for 
robbery it shall appear to the jury upon the evidence that the 
defendant did not commit the crime of robbery, but that he did 
eommit an assault with intent to rob, he shall he liable to be 
punished as in the case of larceny. 

m. 3mbegsdement is a thefb by clerks, servantsyor agents, and 
is distinguished firom lareeiwf as being committed in respect of 
property which is not at the time in the actual or legal pos- 
session of the owner. By 24 & 25 Vict., c. 96, ss. 67 & 68, 
it is enacted that if a person fraudulently embezzle any chattel, 
money, or vahidble secwrUy delivered to, received, or taken mto 
possession by him for, or in the name, or on account of his 
master or employer, he shall be deemed to have feloniously 
stolen the same, and be punishable by penal servitudefov not more 
than fourteen, nor less than five years, or imprisonment fi>r not 
more than two years, with or without hard labour, and with 
or without sditary confinepient ; and, if a male under the age^ of 
sixteen years, with or without whipping. 

The some A43t also provides that any person entrusted with any 
money or security, aa a banker, merdumt, brokeie^ atlonay* 
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or ciQuae agents witli a wiitten diiedion. to aipjfij Uie aame in. a 
wpeea&eA. maanflr, who ahaU, in Tiolation of good fidth and 
eontraiy to anch directioii, oomrert tlie aame to the nae or 
benefit of any one other than the person by whom he waa ao 
entmsted, shall he guilty of a misdemeaiior, and may be sen* 
teneed to penal aerntade for a term not exceeding seven yean, 
nor less than fiye years; or imprisonment not exceeding two 
years, with or without hard labour and solitary confinement. 

A haiUe o£ any chattel, money, or valuable security who 
shall firaudulently take or convert the same to his own use or to 
the use of any person other than the owner thereof, although he 
ahall not break bulk or otherwise determine the bailment^ shall 
be guilty of larceny, and may be convicted thereof upon an 
indictment of larceny. This provisicm does not extend to any 
aflSence punishaUe on summary conviction. 

ly. JFViZae|>re<efkS0.— By the Larceny Aet^ 24^25 yict,c. 98, 
it is enacted that whosoever, by any fiilse pretence, obtains tram. 
any othA* person any ehattd, money, or valuable security with 
inteiU to d^a/ud^ shall be gniliy of a misdemeanor, and be 
puniahable as in cases of larceny, ante p. 320. The pretence 
may be evidenced by the ads and conduct of the offender, 
without any verbal miarepresentation. This offence is doaefy 
affied to larceny f and is mainly distinguiahable from it, that in 
laaneny the property in the thing taken does not pass, whereas 
in/a2ie pretencee it ia meant to do so. 

Ohiaming property hyfahe pereanaMon — ^perscmating owners 
of stock, seamen, sailors, &e.f ia punishable by penal servitude 
for &¥e years, or not less than two years, or imprisonment for 
two years with or without hard kbour. False personation of 
voters at an Section of a member of Parliament is punishable 
by fine and imprisonment. 

It ia also enacted that whosoever, by any fidse pretences, 
fraudulently causes or induees another to execute, malra^ accept, 
endorse, or destroy the whole or any part of any valuable 
security, or to wiite» inxprees, or affix his name^ or the name of 
any other person, or of any company, or the seal of any body 
ooipotatey with a view to defirand, is guilty of a misdemeanor, 
and punishable as in the case of lareeny. 
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Cheating cU play, — "EYerj person wlio sbaU by any fraud or 
anJawful device or ill-practice in playing at, or with cards, dice, 
tables, or other game, win from any other person to himself, or 
any other person or persons, any smn of money or valnable 
thing, shall be deemed gnilty of obtaining snch money or valn- 
able thing from snoh other person by a false pretence, and 
shall be pnnished accordingly. 
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y. Forgery, or the criTnen falsi, is an offence which was 
pnxdshed by the civil law, and formerly by onr laws almost 
invariably with death. It may be defined to be the frattdu^ 
lent making or alteration of a writing or seal, to the pre- 
judice of another man's right. Forgery, to be punishable, 
mnst show an irUent to defraud, for the very essence of forgery 
is fraudulent intention. The mere imitation of another's writ- 
ing, the assumption of a name, or the alteration of a written 
instrument, where no person can be injured, does not come 
within the definition of this offence.* 

By stat. 24 & 25 Vict., c. 98, forging any transfer of stock, 
whether public or of any body corporate, or any power of 

attorney relating thereto, is felony. ^Also personating an 

owner of stock, and transferring or receiving, or endeavouring 

to transfer or receive, the dividends thereupon ^Forging an 

attestation to a power of attorney for the transfer of stock, or 
receipt of dividends— —Making false entry in the books of the 
public funds Making false dividend warrants for the pay- 
ment of money by clerks Forging an East-India bond or 

Exchequer bill Making plates or paper in imitation of those 

used for Exchequer bills ^Having without lawful authority 

in possession paper, plates, or dies to be used for Exchequer 

bills ForgiQg or uttering bank-notes, knowing the same to 

be forged Purchasing, receiving, or having forged bank- 
notes Forging or uttering deeds, bonds, wills, bills of 

exchange, or promissory notes Obliterating crossiogs on 

oheques— Forging debentures— Forging proceedings of 
Courts of Eecord or Courts of Equity, and similar offences. 

* The forging and counterfeiting of any writing, or the uttering and publishing 
It as true, knowing it to be forged and counterfeited with a fraudulent intent, is 
a misdemeanor at common law, in all cases where it has not been made felony by 
statute. A false testimonial to character in order to attain an appointment or 
situation, false recommendation, and the like, are forgeries at common law. 
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Forgery, thongli amenable to panishment at common law, is 
now mainlj r^olated by stat. 24 <fc 25 Yict., c. 98, which con- 
tains provisions applicable to almost every conceivable kind of 
forgery, with the punishment, which in most cases is penal servi- 
tnde for five years and npwards; or imprisonment for not 
more than two years, with or withont hard labonr, and with or 
without solitary confinement. 

VI, Stolen goods. — ^To bny or receive stolen goods, knowing 
them to be stolen, was formerly a mere misdemeanor ; bat now, 
by stat. 24 & 25 Yict., c. 96, all such receivers are made acces- 
sories, where the principal felony admits of accessories, and may 
now be indicted either as accessories after the ^t, or for sub- 
stantive felony, and on conviction be punished by imprison- 
ment or penal servitude. 

By recent legislation, the law, with regard to receivers of 
stolen property, has been made more stringent.* Now, in cer- 
tain cases evidence may be given before verdict of a previous 
conviction ; or, of other stolen goods having been found in the 
prisoner's possession. Powers of search for and seizure of 
stolen goods are also given to the police. 

VII. Sending letters demanding money, with menaces or hy 
force, is felony ; also sending letters threatening to accuse of 
crime, with intent to extort ; or sending letters threatening to 
bum, or destroy, or to murder any person, is felony, and the 
party on conviction shall be liable, at the discretion of the court, 
to be kept in penal servitude for any term not exceeding ten 
years, and not less than five years ; or imprisonment for any 
term not exceeding two years with or without hard labour. 

Vlil. Lost property, — li a man finds goods that have been 
actually lost, or are reasonably supposed by him to have been 
lost, and appropriates them with the intent to take the entire 
dominion over them, reoMy believing when he takes them that 
the owner cam,not be foimd, it is not larceny ; but if he takes 
them with the like intent, though lost, or reasonably supposed 
to be lost, but reasonably believing the owner can be found, it is 
larceny. 

* See 83 ft 38 Yict, e. 99, an Act for the more effectual preventioii of crime. 
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THE HEAJra Of F&EVfiHTUIft OHMCK. 

We are now anifed at a wej imporiaiLt Ixraaob or 
liead of tiiifl work, m,— the means of preventing the 
commission of crimes and misdemeanors, and it is an 
liQiurar to oor BngliBh laws that they famish a title of this 
sort, smoe "pieventiTe jnstice" i8» upon eveiy prinoiple of 
reason, of himiaiiily, and of sound prinoiple, preferahle in all 
respeots to "ponisUng jnstioe," tiie ezeoation of which, though 
neoessary, and in its oonseguenoee a ffpecies of mercy to the 
commonwealth, is attended with many harsh and disagree- 
ahle oironmstanoes. 

In what does Freventi¥e Jnatioe ocmaist! 

Tre/veniwe JusHce consists in obliging those persons whom 
there is a probable ground to snspect of fatnre misbdiaTioiir to 
find pledges or secniities (commonly called had!) for keeping ibe 
peace, or fatnre good behavionr. It may be divided into foor 
heads: — 

I. In the apprehending persons at whom suspicions circum- 
stances point as likely to commit crime. 

n. In requiring persons to find sureties for keeping the 
peace, or for their good bebaviour. 

m. In making criminal the having in possession certain 
tilings presumably for the conmiission of crime. 

lY. In searching for the evidences of guilt, and seizing 
weapons or instruments, the use or possession of which may 
scarcely be deemed compatible with innocence of xmlawfiil 
intent. 



the Ihaoo&ime of Preventive Jutiea. 



lirst, then, a conBtahle, or even a private penton, sedng anoliher 
on the point of committing felony, may lawftdly lay hold of "the 
incGvidnal thns acting; and detain him nntil it can he pre- 
snmed that he has changed his purpose ; and when a felony is 
committed, it is the dnty of a hystander to arrest the offender. 
By 24 & 25 Yiet., c. 100, s. 66, a constable or peace officer may 
take into custody, wxi^ont a warraiit, any person whom he shall 
find lying or loitering in aaiy highway, yard, or o&er place during 
the night, whom he shall have good cause to saspect of haring 
eoramitted, or being about to commit, a fi^ony ; aaid shall take 
snch suspected person, as soon as reasonably may be, b^oie a 
justice of the peace, to be dealt idih. according to law.* 



SecondiljtfrevenMve justice obliges those persons whom there is 
a probable ground to suspect of fotoxe misbehaviour to Gndpledgea 
or bwU for keeping the peace, or for their future good behaviour. 
This security consists in being bound, with one or more sureties, in a 
recognizance or obligation to the Crown entered on record, where- 
by theparties acknowledge themselvesto be indebted to the Crown 
in the sum therein stated, with a condition, to be void and of none 
effect if the party shall appear in court on such a day, and in the 
meantime shall keep the peace either generally to¥rards the 
sovereign and all his Hege people, or particularly also with 
regard to the person who craves the security. Or, if it 
be for good behaviour, then on condition that he shall behave 
himself well, or be of good behaviour, either generally or 
specially for the time therein limited ; and if the condition of 
such recognizance be broken, the recognizance becomes forfeited, 
and the party and his sureties become the Crown's absolute 
debtors for the several sums in which they are respectively 
bound. 

The third head renders illegal, unless satisfactorily accounted 
for, the possession of certain things presumably for the com- 
nuwdon of ejoaoA. 



330 BIACXSTONB XCOHOMIEBD. 

Fourthly, a teareh warrant, wiiii a view to the prevention of 
crime and the detection of criminals, may be granted by a justice 
of the peace. Also a warrant may be granted to send for and 
seize property snspected to haye been stolen, sufficient groond 
for suspicion haying been shown.* 

Justices of the peace, by virtue of their commissions, or those 
who are eas officio conservators of the peace, may bind all those 
to keep the peace who make any affiray, or threaten to kill or 
beat another, or contend together with angry words or menaces, 
or go about with unusual weapons or followers, to the terror of 
the people. 

The justices are also empowered to bind over to good 
behaviour towards the Queen and her people all who are not 
of good fame, wherever they are found. " Good &me " is an 
expression of great latitude, which leaves much to be determined 
by the discretion of the magistrate himself. 

In default of finding sureties when required, the pariy may 
be sent to prison, subject to the restriction imposed by stat. 16 & 
17 Yict., c. 30, s. 3, which enacts that no person conmiitted 
to prison under any warrant or order, on account of not entering 
into recognizances, or finding sureties to keep the peace, or to 
be of 'good behaviour, shall be detained under such warrant or 
order for more than twelve calendar months from the time of 
such commitment. 

A recognizance may be discharged by the death of the party 
bound thereby ; or by order of the court, on sufficient cause 
being shown. 



* For the BOTaral oasoB In which teareh worrtmU may be gianted for fhe diaooTeiT 
and Beiznre of paper and Implements employed for forgery, Ac, see 34 & 26 
Ylct, c. 98, B. 46 ; 34 ft 36 Yict., c. 99, b. 37 ; 34 ft 26 Tict^ C. 100, 8. €6. 
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COTIETS 0? GBDONAL JUBISDIOTIOir. 

Tbe next and last olgect of our inquiries will 1)e the 
method of inflicting ^tf;7/5^;n^;7/^ which IJie law has annexed 
to these particular offenoes; in the discussion of which let 
us briefly mention the seyeral Courts of criminal jurisdic- 
tion wherein offenders may he prosecuted, and explain the 
proceedings therein respectiTely. 

Mention briefly the several Gourtfi of CrimuDal Jurisdiction, 

and Explain the Proceedings. 

I. The High Coxirt of Parliament. 

The High Court of Parliament is the Supreme Court in the 
Kingdom for the trial of great offenders, whether Lords or 
Commoners, by a method called Parliamentary impeachment. 
The articles of impeachment are prepared and agreed to by the 
House of Commons, and afterwards tried by the Lords, who Are 
in such cases of misdemeanor considered not only as their own 
Peers, but as the Peers of the whole nation. A commoner cannot 
be impeached before the Lords for any capital offence, but only 
for high misdemeanor ; a peer may be impeached for any crime. 
Our Constitution deems it proper in such cases that the nobility 
should judge, to insure justice to the accused, and that the people 
should accuse, to insure justice to the Commonwealth. 

n. Court of the Lord High Steward. 

This is a court instituted for the trial of peers indicted for 
treason or felony, or for misprision of either. When, therefore, 
such an indictment is found by a grand jury of freeholders in the 

X 
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Qoaen's Beiicli» or at the Amizes before the justices of oyer and 
UffmneTf it has to .be remov e d bj a writ of cerHorari into the 
Oonxt of the Lord High Steward, which only has i>ower to deter- 
mine it. When the indictment is r^rnlarlj removed by writ of 
MfKorariythe Lord High Stewud, whoi8api>ointed|}ro hdevice, 
by commission under the great seal, directs a precept to the 
Mrjeant-at>arms, to summon the lords to attend and try the 
indicted peer. The decision is by the majority ; bnt a majority 
caxmot convict nnlese it consist of twelve or more. 

During the Session of Parliament, the trial of an indicted peer 
Cr peeress is not properly in the Court of the Lord High Steward, 
bnt before the Ckmrt of our Lady the Queen in Parliament. 

Upon conviction for felony or misdemeanor, a peer is now 
liable to the same punishment as any other subject of the 
Oxown* 

in. The Court of Queen's Bench. 

This court, which was noticed in a former chapter,* is divided 
into a Oiown side and a plea side. On ijie Grown side or Crown 
office it takes cognizance of criminal causes, from high treason 
down to the most trivial misdemeanor or breach of the peace. 
Into this court also indictments from aU inferior courts may be 
removed by writ of certiora/ri, and tried either at bar, which 
rarely happens, or at nisi prvue by a jury out of the county of 
which the indictment is brought. The removal, however, of an 
indictment by eertioraH into this court can only take place where 
the indictment is against a body corporate, not authorized to 
appear by attorney in the court below ; or else where it is made 
to appear to the court or to a judge thereof by t^e party applying 
for the writ, that a fair and impartial trial cannot be had in the 
court below ; or that a question of law of more than usual diffi- 
culty and importance is likely to arise upon the trial ;t or that a 
special jury may be required for the satisfactory trial of the case. 



IV. The High Court of Admiralty. 

The High Court of Admiralty, held before the Lord High 
Admiral, or his deputy, styled the Judge of the Admiralty, is a 
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ooort not only of dvil, but also of Griminal jnziadictioa, but 

.ihia latter braach is now uBoaUy exercised by other oriminal 

courts, pursuant to divers statutes. By a reoeut statute, 

.all offences alleged to bave been committed on the high seas and 

other places within the juiisdiction of the Admiralty of England, 

.may be inquired of, heard, and determined by the justices of 

.aflsize, oyer and terminer, and general gaol deHyery, who may 

deliver the gaol in eveiy counly and franchise within the limits 

of their several commissions of every person committed to or 

imprisoned therein for any offence aJleged to have been committed 

upon the high seas.* 

V. Court Ibr Grown 0mm BsMrved. 

This court was constituted by stat. 11 & 12 Yict, c. 78, for 
the further amendment of the administration of the Oriminal 
Law, which enacts that when a person has been convicted of 
any treason, felony, or misdemeanor before any court of oyer 
and terminer, or gaol delivery, or court of quarter-sessions, the 
judge, or commissioner, or justice of the peace before whom the 
case was tried, may reserve any question of law for the' con- 
sideration of the judges, and thereupon may respite execution 
of the judgment on such conviction, or postpone judgment until 
such question shall have been decided^f 

VI. Courts of Oyer and Terminer. 

The Courts of Oyer and Terminer and general gaol deUoery are 
held before the Queen's commissioners, among whom are usually 
two judges of the Courts at Westminster, twice at least in the 
year in every county of the kingdom, with an exception as to 
the metropolis and parts of the adjacent counties. The judges 
sit by virtue of four several authorities, viz., the commission of 
the peace, the commission of oyer and term/i/ner, the commission 
of general gaol delivery, and the commission of msi pnvsJ^ All 
the justices of the peace of the county wherein the assizes are 
held are bound by law to attend them, or else are liable to a 

*S«e 80*81 Ytot,e.U4. 
t See CMniul Law OossoUdfttionrad AmndiiMiit A«li^ S4 A S6 Vict, oc.98.]i00. 

% Seep«ioS09. 

z2 
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fine, in order to return recognizances, &c., and to assist the 
judges in snch matters as lie within their knowledge and jnris- 
diction, and in which some of them have most probably 
been conoemed in their committal of prisoners. The com- 
mission of oyer and iermvner giyes the judges anthority 
to hear and determine all treasons, felonies, and misde- 
meanors committed within the connty. They have besides 
a commission of general g<iol deUvery, which empowers them to 
try and deliver every prisoner who shall be in the gaol when 
they arrive at the circoit town, whenever or before whomsoever 
indicted^ or for whatever crime committed. So that, one way 
or other, the gaols are in general cleaored, and all prisoners tried, 
pnnished, or delivered, at least twice m every yea/r. Sometimes, 
npon nigent occasions, the Crown issnes a vpedcA or eoeiraxyrdviMMy 
commission of oyer and termmer and gaol delivery confined to 
the ofPences therein particularly mentioned. 

VZI. Central Oriminal Court. 

This is another important court of criminal jurisdiction, 
established by stat. 4 & 5 Wm. lY., c. 36. It must sit 
at least twelve times a year, and oftener if need be, and has 
cognizance of all offences committed in London and Middle- 
sex, and in certain specified portions of the adjacent counties of 
Essex, Kent, and Surrey, and now by statute has criminal 
jurisdiction in Admiralty cases for offences committed on the 
high seas. An indictment for felony or misdemeanor com- 
mitted out of the jurisdiction of the Central Criminal Court, and 
removed into the Queen's Bench by certiorari, may by the latter 
court be ordered to be tried there.* 

Vm. Court of Quarter Sosaions. 
The Court of Oenercd Quarter Sessions of the Pectce is a court 
that must be held in every county once in each quarter of the 
year. By stat. 1 Wm. IV., c. 70, s. 36, the quarter sessions are 
appointed to be held in the first week after the 11th of October, 
the 28th of December, the 31st of March, and the 24th of June 
in every year. They are held before two or more justices of the 
peace, one of whom must be of the Quorum. The jurisdiction is 

* See 19 & 30 Viet., c. 16, mi Act to empower the Oonrt of Qneea*8 Benoh to 
order eertaih offenders to be tried at the Centnl OrimiaAl OoarL 
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not drcnmscribed, bnt it is expresslj provided by stat. 5 & 6 
Yict., c. 38, that neither the jnsticeB for any county, nor the 
recorder of any borongh at any general or quarter sessiong, 
shall try any prisoner for treason, mnider, or capital felony, nor 
for any of the particular offences enumerated in the Act. They 
are also restrained from trying persons chaiged with fraudulent 
practices as agents, trustees, bankers, or &ctors under the Larceny 
Act of 1861. 

There are aJso, in most municipal boroughs. Courts of 
Quarter Sessions of the Peace, having in general the same 
authority in cases arising within the limits of the borough 
as the Quarter Sessions within the county. Of these the 
several Recorders are the presiding judges. 

IX. Tiiddlflftx Boan onn. 

For the county of Middlesex it has lately been enacted by 
7 & 8 Yict, c. 71, amended by 22 & 23 Yict., c. 4, that there 
shall be holden for that county two sessions or adjourned ses- 
sions of the peace in every calendar month ; and that the first 
sessions, in January, April, July, and October respectively, shall 
be the general quarter sessions of the county ; and that the 
second sessions in January, April, July, and October shall be 
adjournments of the general quarter sessions. 
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X. The Court of the Goroner. 

The Cowrt of the Coroner is also a Court of Becord to inquire, 
when any one dies in prison or comes to a violent or sudden 
death, by what manner he came to his end ; and this the coroner 
and the jury must do sv^er viwm corporis. 

XI. Chanoellors' Courts of Oxford and Cambridge. 

The CJicmceUora' Courts of Oxford and Cambridge, already 
mentioned,* have also criminal jurisdiction over persons having 
the privileges of the University for offences or misdemeanors 
under the degree of treason, felony, or ma/yhem. By 17 & 18 
Yict., c. 45 ; and 25 & 26 Yict., c. 26, the Chancellors' Court of 
the University of Oxford is governed by the statute law of the 
realm, and no longer by the rules of the civil law. As to Cam- 
bridge, the privilege is now practically obsolete. 

•8m pace Ml. 
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"SUKMAAT" AHS "SEGfULAB" CONVIGTIONB. 

We haTe next to take into oonsideratlon the proceedings of 
Criminal Courts for the poniahment of offenders. These 
prooeedings are diTisiUe into two kinds— sirmmary and 
regular. ^^^^^ 

Espkin M«i^ " Sumniaxy " prooeedingB in Gkinmial 
Oonrfai; then the '* Regular "prooeedingB. 

Bj a twmma/ry proeeedmg is meant principally such as is 
directed by several Acts of ParHament for tiie connction of 
offanden, and infliction of certain penaltieB created by tkoee 
Acts. In these there is no intenrention of a jury; but the 
party accnsed is acqnitted or condemned by the judgment of 
such person only as the statute has app(»nted for his judge, an 
institution designed professedly for the greater conyenience of 
the subject, by doing him speedy justice, and by not harassing a 
jury witii frequent and troublesome attendances to tiy every 
minute oflence.* 

Of this summary nature are trials of oflences and frauds 
against the laws of the excise, the customSf and other branches of 
the revenue, which are determined by the commissioners of revenue 
or before justices of the peace in the country. 

Another branch of summary proceedings is that which takes 
place before justices of the peace in respect of a variety of minor 
offences.t The practice of proceeding upon summary convic- 
tions in general is regula^ by stat. 11 & 12 "Vict., c. 43, which 
consolidates and amends the previous provisions on the subject. 

* A lummaiy conTlofeion is a bar to all farther or otlier prooeedings for the ssmo 
cause. 

f See Bnmiiiary Jorlsdioaoa Act, XS a U Ylct, ci S7; also MAM fULi^, 
M,100. 



By Stat 20 Sb 21 Yiot, e. 43--(an Act to impmr^ ^ adU' 
mixiistration of the law reBpecting soMamaay proceedingA betoe 
jnstiees of the peace) — after the hearing and detennmation of 
any information or complaint by a justice in a summary way, 
eitiier party dissatisfied with the decision, as being erroneous in 
pamt of law, may apply for the opinion thereon of one of the 
sax)erior courts of law. To prevent the abuse of such priyil^, 
security for costs will have to be given by the appellant. 

# 

Ezplain briefly the "Begular" and **Ordiiuiiy" Methods of 
proceedings ip Courts of Criminal Jurisdiction, where 
the offence charged amounts to a f eloiQr or indictable 
misdemeanor. 

This subject may "be distributed under these general heads : 

— ^1. Arrest 2. Comnntment and bail.— 8. ProsecntuMi. 

—4. Process and Arraignment. 5. Plea and issue.—— 

6. Trial and conviction. 7. Proceedings after the Trial. 

8. Judgment ^9. Beprieve or pardon.— 10. Execution. 

I. Arrest. 

First, then, of an arrest, which is apprehending or restrain- 
ing a person, in order that he shall be forthcoming to answer 
an alleged or suspected crime. To this arrest aU persons are, 
without distinction, equally liable in criminal cases, and it may 
be made either with or without a warrant 

Warrants are ordinarily issued by justices of the peace out of 
sessions ;* but a warrant may be granted in cases of treason or 
other offence affecting the Government by the Privy Council or 
one of the Secretaries of State, and by any judge of the Court 
of Queen's Bench, to bring before him for examination a person 
charged with felony. 

A warrant of the Chief Justice or other Justice of the Court of 
Queen's Bench extends all over the kingdom ; but a warrant of a 
justice of the peace in one county must be endorsed by a justice 
of the peace of the county in which it is intended to be executed. 

Arrests by officers without warrant may be executed by a justice 

* S«ellAlSYict,c.4S. 
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oi the peace, by the Bheriff, the coroner, or by the constable, on 
witneemng any person committing a felony or breach of peace. 
Also nposi a reasonable chaige of treason or felony, or of a 
dangerons wounding, whereby felony is likely to ensne; or 
npon reasonable suspicion that any of such offences have been 
committed, the constable may, without warrant, be justified in 
arresting the party so charged or suspected. He is also 
authorized in these cases to break open doors.* 

A private person, and, a fortiori, a peace officer, who is present ' 
when any felony is committed, is bound by law to arrest the 
felon, on pain of fine and imprisonment. 

21. Oommitment and Bail. 

When a delinquent is arrested, he ought to be taken before 
a justice of the peace ; and the justice or justLces are bound 
immediately to examine the circumstances of the crime alleged. 
When all tiie evidence against the accused person shall have 
been heard on oath, which must be put in writing and signed by 
the witnesses and the justice, it is then read over to the accused^ 
who shall be asked if he wishes to say anything in answer to the 
charge, after a caution that what he may say will be taken 
down, and may be read in evidence against him. If the 
justice is of opinion that the offence is not sufficient to put the 
accused upon his trial, he shall forthwith order him to be dis- 
charged ; but, if of the opposite opinion, the justice or justices 
shall either commit him to prison to take his trial, or admit him 
to bail; that is, allow him to be discharged on entering into a 
recognizance, with sufficient surety or sureties, to appear and 
surrender himself to take his trial in respect of the charge in 
question at the next assizes or quarter-sessions of the peace. Sup- 
posing the offence is such that no bail is aUowed,t or if allowed 
and the accused cannot find bail, he is then committed to prison by 
the warrant of the justice, to be there safely kept until delivered 
by due course of law. 
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m. Prosecution. 
The next step is the iprosecution, or the manner of the formal 

* See S4 ft 35 Vict., cc. 97, 100. 

t See 11 ft 12 Vict, c. 43, wUch, inter alia^ giyee a diecretloimry power to the 
jiutloeB to commit to prison or hold to bailin theparticalar caaes there enumerated. 
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acciuation; and this is either by a previous finding of the fiict 
by an inquest or a grand jury ; or withont such previous finding, 
hj presentment or indictment 

Where the coroner's inqtdsitUm is taken conceming the death 
of a man, and a verdict of murder or manslaughter is returned, 
the offender may be arraigBed and tried without the interven- 
tion of a grand jury* ; and if an indictment be found for the 
same offence, and the defendant be acquitted on the one, he 
inay be arraigned on the other, to which he may, however, 
effectually plead his former acquittaL 

A presentment is the notice taken by a grand jury of an 
offence from their own knowledge or observation, without any 
bill of indictment laid before them, as of a nuisance or a libel» 
upon which the officer of the court must frame an indictment 
before the party presented can be put to answer. 

They may also make presentment of any circumstance relative 
to criminal proceedings which, in their opinion, the judge should 
be made acquainted with. 

An indictment is a written accusation of one or more persons 
of a felony or misdemeanor, preferred to and presented upon 
oath to a grand jury. The indictment must state the facts of the 
offence with as much certainty as the nature of the case will admit. 

When the grand jury have heard the evidence, if they think 
it a groundless accusation, they now intimate " not found** — not 
a true hUl ; and then the bill is said to be " thrown out," and 
the party is discharged ; on the other hand, if they are satisfied 
of ^(d prima facie truth of the accusation, they indorse upon it — 
" a true bilL" As many as appear upon the panel are sworn upon 
the grand jury, to the number of twelve at least, and not more than 
twenty-three, that twelve may be a majority. The indictment 
is then said to be found, and the party stands indicted ; but to 
find a true bill twelve at least of the jury must agree, for so 
tender is the law of England of the life or liberty of the subject, 
that no man can be convicted at the suit of the Crown of any 
indictable offence, unless by the unanimous voice of twenty-four 
of his equals and neighbours ; that is, by twelve at least of the 
grand jury assenting to the accusation, and afterwards by twelve* 
more, called the petty jury, finding him guilty upon his triaL 

* See 34 ft 26 Vict., e. 100, 8. 6. 
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!▼. Taomm and 

Tie indidmmi hasmg beea found hj the gnad jiiiy, fhe 
offender, if in coetodj, is immediatdy arraigned thereon,* that 
is, called to the bar of the eonrt to answw the matter diaiged 
npon him in the indietment. 

After the indictment has been read to the piieoner, it is 
demanded of him whether he be guiUy of the crime whereof he 
stands indicted, or noi guiUy, 

Upon a simple and plain confession of gi/My, the court neces- 
sarily awards judgment; but it is usually slow in reeeiTing and 
recording such confession ; and, in capital cases, will generally 
advise the prisoner to retract it and plead "* not guilty " to the 
indictment. 
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Y; Flea and Xaaiie. 

The pUa or dem/wrrer of the prisoner is the def ensire matter 
alleged by him on his arraignment, if he does not confess or 

stand mute. This is either : — 1. A plea to the jurisdiction. 

2. A demurrer. 8. A plea in abatement.——^. A special 

plea in bar. 5. The general issue. 

1. . A plea to the jwriadictum is where an indictment is taken 
before a court which has no cognizance of the offence, as if a man 
be indicted for a rape at the sheriff's toum, or for treason at the 
quarter-sessions. In these or similar cases he may take ezoep* 
tion to the jurisdiction of the court, without answering to the 
crime alleged. 

2. A plea in ahaiemeni is founded on some matter of fkct 
extraneous to the indictment, tending to show that it is defective 
in point of form ; in the case of misnomer, a wrong name or a 
false addition ; but now, by 14 & 16 Vict., c. 100, s. 24, no 
indictment for any offence shall be hx^diinaufficient "for want of, 
or imperfection in, the addition of any defendant." 

3. A demurrer. This is incident to criminal cases as well as 
civil ; where the fact as alleged is allowed to be true, but the 
person accused takes exception to the sufficiency of the charge 
on the face of it. Stat. 14 & 15 Yict, c. 100, ss. 24 & 25, 

* For the mode of eompellbig the ftppeannee of a defendsat agalnrt wbom u 
indictment has been fomid, eee 11 ft 12 Vict, c. 43,'«. 8. 
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Has rendered snch and same other imperfections amendable and 
immaterial. 

4. A special plea i^ Injur, wbicli goes to the merits of the indioi- 
ment; gives a reason why the prisoner onght not to answer it at 
aQ, nor pnt himself Tipon his trial for the crime alleged. Sx)ecial 
pleas are principally of three kinds : — ^1. A former acqnittaL— 
2. A former conviction. 3. A pardon. 

The plea of autrefois acquit, or a former acqnittal, is groonded 
on the nniversal maxim of the conmion law of England, ''that no 
man is to be brought into jeopardy more than once for the same 
offence." 

The plea of oMf/refois ctmmct is a good plea in bar, and this 
depends npon the same principle as the former. 

A pardon m&y he pleaded in bar, as at once destroying the 
end and pnrpose of the indictment. 

5. By the plea of not ffuUty, the prisoner puts himself npon 
the trial by jnry, and yarions formalities which were formerly 
observed subsequent to this plea have fallen into disuse. 

IHL Trial and Ckmviction; 

When the trial* is called on, the jurors, to the number of 
twelve, are sworn, or required to make the affirmation or decla- 
ration permitted by 30 & 31 Yict., c. 35, s. 8, by persons who 
are unwilling from alleged conscientious motives to take an 
oath. 

Challenges are made as on a civil trial. 

When the jury are sworn, the indictment is usually (^ned, and 
the evidence marshalled, examined, and enforced by the counsel 
for the Crown or prosecution. 

Evidence may be either direct and positive, or preswmptwe and 
cvrcfuumstaniial. Hearsay evidence is not admissible. 

A presumption is where some facts, being proved, another 
follows as a very natural or very probable conclusion from them, 
80 as readily to gain assent from the mere probability of its 
having occurred without further proof. The fact thus assented 
to is said to he presumed ; that is, taken for granted until the 
contrary be proved by the opposite party. 

* For an aoconnt of rtalooa ordeals, pnrgationa, trials by battle, Ac, long sinoe 
aboUflhed, see Blackstone, YoL IVn P> 9t!». 



S42 BXJLCUlQinB XQPH0MI9D. 

Th&ie preeiimptioiu are of three kinds : — ^1. Violent prcRtimp- 
tioDfl, where the facte and drcnmstances proved necessarily 
attend the £bu^ preenmed. As if npon an indictment for murder 
it were proved that the deceased was murdered in a hoose, and 
that the defendant was immediately afterwards seen ninning 
oat of it with a bloody sword in his hand. 2, Prohahle pre- 
sumptions, where the facts and circumstances proved usfiaUy 
attend the fact presumed. As apon an indictment for arson, 
proof that property which was in the honse at the time it was 
bnmt was afterwards found in the possession of the defendant 
raises a probable presumption that the defendant was present 

and concerned in the arson. 3. Light or rash presumptionSf 

which, however, should have no weight or validity at aU. 

The doctrine of evidence is in most respects the same as that 
recognized in civil actions. No proof is admissible which in its 
very nature indicates the existence of some better proof. Depo- 
sitions, however, of a witness taken by the committing magis- 
trate,* and purporting to be signed by him, may, under cer- 
tain circumstances, be read as evidence. Also the statement 
of a person dangerously ill, taken by a justice and signed by 
him, may be read in evidence either for or against the accused. 

A witness cannot be compelled to answer a question the reply 
to which might tend to criminate himself. A witness may, 
however, be questioned as to whether he has been convicted of 
any felony or misdemeanor, and if he either denies or does not 
admit the fact» or refuses to answer, the cross-examiner may 
prove such conviction.t The character of a witness for habitual 
veracity is an essential ingredient in his credibility. An accom- 
plice is admissible as a witness, but his testimony is acted upon 
with a scrupulous consideration as to its merit and value, and 
in general some corroboration of it is required. 

After the witnesses have been sworn, the counsel for the party 
who calls them proceeds to examine them ; and two things are to 
be strictly observed ; first, that the questions be pertinent to the 
matter immediately in issue ; secondly, that they be not leading 
questions ; in other words, questions framed in such a manner 
as to suggest to the witness the answers required of him. If an. 

* See 11 ft 13 Vict, c. 42 ; and 90 & 81 Vict, c. 35, b. 6. 
t See 28 Vict, c. 18, s. 6. 
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irreleTant qnestion be put, the coiuUel on the other side ahotdd 
immediatelj interpose and object to it, and the admissibilitj 
of the question is decided by the jndge. When the direct 
examination is finished, the witness may then be cross-examined 
by the counsel for the opposite party. If any new fact arises 
out of the cross-examination, the witness may be re-examined by 
the counsel who examined him. 

The right to reply, where evideiiee is gioen for the prisoner or 
defendant, is vested in the counsel for the prosecution, though 
not usuaXLy exercised where witnesses are called merely to speak 
to the character of the accused. 

When the evidence and speeches of counsel on both sides are 
closed, it is for the court to instruct the jury as to matters of 
law, to read, sum up, and comment upon the evidence, to clear 
any difficulties, and remove obstacles towards a satisfactory 
conclusion. 

The jury then give in their verdict. If the jury find the 
prisoner Tiot guilty, he is then for ever quit and discharged of 
the accusation, and immediately set at liberty ; but if the jury 
find him guiUy, he is then said to be convicted of the crime 
whereof he stands indicted. 

Under the Larceny Act, 24 & 25 Vict., c. 96, the court is 
empowered to award restitution to the owner of the property 
stolen, or wrongfully got from him; and by 30 & 31Yict., c. 35, s. 9, 
in the case of stolen property sold by the prisoner to some person 
who had no knowledge that the property was stolen, on restitu- 
tion of such property to the prosecutor the court may, on 
application of such purchaser, order that out of any money 
which may have been taken from the prisoner on his appre- 
hension, a sum, not exceeding the proceeds of the said sale, be 
delivered to the purchaser. 

Vn. Proceedings after the Trial.— Judgment. 

When, upon a charge of felony, the jury have brought in their 
verdict gtdlty, in the presence of the prisoner, he is either 
immediately or soon after asked by the court if he has any- 
thing to offer why judgment should not be awarded against 
him. At this period he may offer any exceptions to the indict- 
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wmxt in. mrnti iif jud^wMtU; as for Mme defect appac^nt on ifas 
&oe of the xeoord, or noir only in respect of some trabstantial 
objection* Bj 11 A 12 Vict., c. 78, the oonrt is now 
empoweied to reserve the qneetion, and in the meantime to 
pof^^Kxne the jndgment» or respite the execution of ity as may be 
thought fit. 
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VUL Bepriave or Pardon. 

The only other remaining ways of ayoiding the execution of 
the judgment are by a Reprieve or a Fa/rdon; the former being 
temporary only, the latter permanent. 

A reprieve, firom reprend/re, to take back, is the withdrawing 
of a sentence for an interval of time, whereby its execution is 
suspended. This may be, first, ex mcmdato regie ; that is, the 
mere pleasure of the Grown, where the Grown has that: power; 
and secondly, ex arhitrio jvdicis, as, where the judge is not 
satisfied with the yerdict, or the evidence is suspicious, or the 
indictment is insufficient, or sometimes, if it be a petty felony, 
or any favourable circumstances appear in the criminal's charac- 
ter, in order to give room to apply to the Grown for either an 
absolute or conditional pardon. 

Beprieves may also be ex necesaUaie legis : as, where a woman 
is capitally convicted, and pleads her pregnancy ; though this 
is no cause to stay the judgment, yet it is to respite the execu- 
tion till she be delivered. In case this plea be made in stay 
of execution, the judge must direct a jury of twelve matrons, 
assisted by a medical man, to inquire into the fact ; and if they 
bring in their verdict qwick with cMld, execution will be stayed 
generally till either she is delivered ; or proves, by the course of 
nature, not to have been with child at all. 

Another cause of regular reprieve is, if the offender become non 
compos mentis between the judgment and the award of execution ; 
for if a man be compos when he commits a capital crime, yet if 
he becomes non compos after, he shall not be indicted ; if after 
indictment, he shall not be convicted; if after conviction, 
he shall not receive judgment; if after judgment, he shall not 
be ordered for execution : for "fwriosvs solo furore pwttibwr^ 
and the law knows not but h^ might have offered some 
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reason, if in Hs senses, to have stayed these respective pro- 
ceedings. 

If no special reason can be addnced to avoid the judgment, 
and stay the execution consequent thereupon, the last resort is to 
the Crown for pardon, the granting of which is its merciful 
prerogative. 

Apa/rdon may either be absolute or condiUondl; that is, the 
Queen may extend her mercy upon what terms she pleases, and 
may annex to her bounty a condition either precedent or sub- 
sequent. This prerogative is exercised, through the Home 
Secretary, in the pardon of felons or misdemeanants. 

IX. Execution. 

When sentence of death has, in due course, been pronounced 
upon a person convicted of murder or other capital offence, 
execution, the completion of human punishment, follows, 
and this must be performed by the legal officer, the 
sheriff, or his deputy, whose warrant for so doing was 
ancientiy by precept under the hand and seal of the judge ; 
but now the usage is, for the judge to sign the calendar, 
or list of all the prisoners' names, with their separate judgments 
in the margin, which is left with the sheriff as his warrant and 
authority, and if he receives no order to the contrary, he executes 
the judgment of the law accordingly. As, for a capital felony, 
it is written to the prisoner's name, " let him be hanged l^ the 
neck ;" formerly, in the days of Latin and abbreviations, " sue. 
per coll.*^ for " suspemdainjur per coUumJ* And this is the only 
warrant the sheriff has for so material an act as taking away the 
life of another. 

By stat. 31 & 32 Yict., c. 24, a recent and salutary statute, 
it is enacted, inter aUa, that judgment of death shall henceforth 
be executed on any prisoner within the walls of the prison in 
which the offender is confined, in the presence of the sheriff or 
his deputy and certain other persons. That, after execution, the 
&ct of death is to be certified by the prison surgeon, and that a 
coroner's inquest is to be held upon the body. 
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ABANDONMENT of Right, 156. 

Abatement of Nuisance, 192. 

Abduction, forcible, 230, 318. 

Abettors, criminal liability of, 273. 

Abeyance of the Freehold, 132. 

Abortion, 311. 

Absolnte power of the Crown, 74. 

Absolute Rights and Duties, 54. 

Accessories, 273. 

Accessory before the fact, 274. 

— after the fact, 274. 
Accident, equitable remedy in case 

of, 259, 260. 
Accomplices, discovery of, 275. 
Accord and satisfaction, 195. 
Acts of Parliament, how made, 62. 
Acts, private, 166. 
AonoK AT iLlw. 

Forms of ordinary Personal 
ActioTu:-^ 

Assumpsit^ 236. 

Case, 228. 

Covenant, 236. 

Detinue, 234. 

Debt, 236. 

Replevin, 234. 

Trespass, 234. 

Trover, 234. 
Proceedings in an Action at 
Law: — 

Declaration, 251. 

Error, 256. 

Execution, 256. 

Issue and Demurrer, 253. 

Judgment, 254. 

Motions, 255. 
' New trial, 255. 

Pleadmgs, 252. 

Process, 251. 

Replication, 252. 

Trial, 253. 
Action of Ejectment, 239. 



Actions, mixed, 224. 
Administration, letters of, 212. 
Administrator, pendente lite, 218. 
Admiralty, High Court of, 217. 
Adultery, 280. 
Advertising a reward for stolen 

property, 293. 
Advocate, 200. 
Advowson, 114. 
Affidavit for order to iaspect 

documents, 253. 
Affray, 297. 
Agreemenl^ 179. 
Aiders and Abettors, 273. 
Ale-houses, offences in, 303. 
Alien, 84. 

Alienation, different modes of, 166. 
Alimony, 96, 214. 
Allegiance, oath of, 84. 
Ambassador, rights of, 281. 
Amotion of Personal Property, 233. 
Ancient Demesne, 129. 
.Annuities, 116. 

Answer to Bill in Chancery, 262. 
Apostasy, 276. 
Appeal from Decree in Chancery, 

263. 
Appellate Courts, 263. 
Apprentices, law respecting, 92. 
Appropriation of Livings, 115. 
Arbitration, 196. 

Archbishops, Archdeacons, 85, 86. 
Arches, Court of, 216. 
Aristocracy, 35. 
Army, 89. 
Arraignment, and its incidents, 

340. 
Arrest of Criminals, 387. 
Arson, 315. 
Asportation, 318. 
Assault, 225. 

Assembling of Parliament, 60. 

Y 
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AMemUing, riotouor quIawId], 397. 
A—ignmen^ 172. 
AiOM, Gouti of, 909. 
Attempt to mnxder, 312. 
Attorney, 200. 

Attomeyv and SoUeiton Aot^ 260. 
Aula R^pa, Court of, 205. 
Autrefoii aoquit, plea o^ 841. 

— attaint, pka of, 841. 
— - eoDTiot) plea o^ 841. 

Autre Tie, 18i. 
AToidaooe of Deed* 166L 

BAIL, 888. 

Baillee, 184. 

— Larceny by, 184^ 287, 817. 
BailifFi, duties of, 80, 92. 
Bailment, 185. 

Bank-notei, their ounrenoy, 187. 
Bankrupt, who may be^ 210. 
Bankruptcy Act, 210. 

— Court 0^ 209. 

— fraudulent, 800. 
Banneret, Knight^ 89. 
Bargain and Sale, 188. 
Baron, 88. 
Barratry, 298. 
Bamatora, 200. 
Bastarda,98. 

Bath, Knight of the, 89. 
Battery, 225. 
Beating a W}fe» 280. 
Bigamy, 804. 
Bm in Chancery, 261. 

— of Exchange, 186. 

— of Rights, 122. 

— of Sale, 211. 
Bishops, 86. 
Blasphemy, 277. 
Bookland, 128. 
Bonds, 186. 
Borough Ibiglish, 126L 
Borrowing and Hiring, 18& 
Bottomry, 188. 

Boxing, 807. 
Breach of Duty, 241. 

— of Peace, 29a 

— of Prison, 292. 
Bribery, 295. 
Burgage tenure, 126. 
Burglary, 816. 

Buying stolen goods, 327. 

CABINET, of whom it consists, 78. 



Carrier, 185. 

Cattle-stealings maiming, &c., 823. 

Central Criminal Courts 834. 

Certiorari, writ of, 204. 

Cestui que use, 173. 

Cestui que Tie, 138. 

Challenge of Jury, 253. 

Champerty (campi partitio), 293. 

Chance medley, 274. 

Chancellors* Courto of Oxford and 

Cambridge, 221,385. 
Chancery, Court of, 206. 

— suit in, 261. 

— bill in, 261. 

— answer to bill in, 262. 
Charitable Trust Act, 260. 
Charities, jurisdiction of Chaneeiy, 

260. 
Chattels, real and personal, 11^ 
Cheating, 300. 
Cheques, 187. 

Children, custody of, Ac, 214 
Chose in action, 819. 
Church— churchwardens, 87. 
Circuits, 209. 
City, 51. 

CItU diTision of EogUnd, 50i 
CiTil injuries, 267. 

— Stote, 88. 
Cleigy, 85. 
Codicil, 168. 

Coins, coinage, offsncea relating to, 

288. 
Collateral consanguinity, 98. 
Colleges, 221. 

Colonies and cdonia] laws, 49. 
Combination, 301. 
Commission of the Peace, 209. 
Commitment, 338. 
Committee, Judicial, of the PriTy 

CouncU, 208. 
Common assurances, 165. 

— barrator, 293. 

— disturbance of, 244. 

— Law, 228. 

— Law Procedure Act, 187. 

— jury, how returned, 258. 

— nuisance, 241. 

— Pleas, Court of, 205. 
Commonalty, 89. 
Commons, Hoose o^ 65. 
Commonwealth, crimes affecting 

the, 290. 
Companies, 101. 



349 



Companies Acta^ 2<H). 
Compoimdiiig a Felony, 292. 

— of Information, 294. 
Oompalsion, crimei committed by, 

272. 
Concealing Treasure Trore, 288. 
Concealment of Birtii, 304. 
Condition, Estates npon, Ac., 14S. 
Confirmation, 171. 
Conjugal Rights, restitution of, 214. 
Consangoinity, 98. 
Consideration in a Deed, Ac., 165. 
Conspiracy, 294. 
Constables, 81. 
Constmction of Statates, roles for, 

46. 
Contingent Remainders, 149. 
Contracts^ 179, 186, 286. 
ConversaticMi, crimmal, 280. 
Conyersion of GKxkIs, 284. 
Conveyances, kinda of, Ae.^ 169. 
Conyiction, 841. 
— - summary, 836. 
Coparcenary, Estate of, 152. 
Copyhold Tenures, 127. 
Copyright, 176. 
Corody, 116. 
Coroner, inquest of, 80. 
Corporations^ 54, 101. 
Corporeal hereditaments, 114. 
Council, Judicial Committee of, 

208. 

— PriTy, 78, 208. 
Counsel, 200. 
Counteifeiting coin, 288. 
Counties or Shires, 51. 

CouKTS IN gkheral; their nature 
and incidents : — 
Admiralty, 217, 882. 
Assize, 209. 
Bankruptcy, 209. 
Baron, 202. 
Chancery, 206. 

Commissioners of Sewers, 220. 
Common Fleas, 205. 
County Court, 202. 
Courts-Martial, 217. 
DiYO»^ 213. 
Eeclesiastica], 216. 
Exchequer, 206. 
Exchequer Chamber, 206. 
Forest Court, 219. 
House of Lords, 61, 208. 
undred Court, 202. 



Comen, fto.:^— 

Judicial Committee of the Priyy 
Council, 208. 

London, 221. 

Matiimoiiial Causes, 218L 

Nisi Prius, 209. 

Palatine Courts of Chester, Lan- 
cashire, Durham, and Ely, 220. 

Piepoudre, 20L 

Probate, 212. 

Queen's Benefa, 205, 329. 

Stannary Court, 219. 

Unirennties of Oxford and Cam- 
bridge, 221, 335. 
CoTenant^ 236. 
CoTerture, 95. 
Crimes, 267. 
Criminal conrersation, 230. 

— information, 294. 

Crown, history of succession to, 68. 

— absolute power of the, 74. 
Cruelty to anirnatoi 304. 
Curates, 86. 

Curtesy, 188. 

Cnatoma, how eonatmeted, 43^ 

— particular, 42. 

Custom, alienation by special doe* 
trine, 167. 

DAMAGES, 232. 

— generally, — ^in suit for judicial 
separation, 215. 

Debt, 185. 

Declaration in action at law, 251. 

Decree in Chancery, 263. 

De Donis ConditionaHbuB Statute, 

138. 
Deed, several species of, in^ 165. 
Defamation, 226. 
Defeasance, 172. 
Defect or want of will, 269. 

— of understanding, 269. 
Defence to action at law, 252. 
Defendant, 252. 

Delirery of threatening letters, 296. 
Democracy, 35. 
Demurrer, 253, 261. 
Denizen, 84. 

Deposit of Title Deeds, 146. 
Depriyation of possession of per- 
sonal property, 233. 
Desertion from Army or Navy, 289. 
Desertion of Wife, 96, 214. 
Descent, Title by, 158. t 2 
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Detainer, foroiUe, 398. 
Detention of Ooodi, 284. 
Detinue, Action of, 284. 
Deyiie, Alienation by, 167. 
DlMtbiUties to porohMe and oonrey, 

167. 
Dignitiei, 116. 
Diueisin, 171. 
Disorderly Inni, 808. 
DiepoMossion, 288. 
Diseolntion of Parliament, 64. 

— of marriage, 96, 218. 
Diesnading Witnesses from giving 

evidenoe, 291. 
Distress, 198. 

Distribution, Statutes of, 177. 
Disturbance of Common, dra., 244. 
Divorce, Court of, 218. 
Dog-stealing, 821. 
Dower, 189. 
Drainage Aot^ 187. 
Drunkenness, 271, 804. 

EAST India Company, 60. 
Boolesiastical Divisions, with juris- 

diotion, 60. 
Iducation of Children, 97. 
Ejectment, 289. 

— writ of, 239. 
Electors, qualifications of, 66. 
Eleemosynary Corporations, 108. 
Elegit, 146. 

— writ of, 256. 
Elopement, 96. 
Embezzlement, 288, 824. 
Embracery, 295. 
Enfranchisement, 128. 
Entail, 184. 

Entry, forcible, 298. 

Equity, Courts of, 47, 208, 258. 

— jurisprudence, 258. 
Equitable principles acted upon in 

the Court of Chancery, 207. 
Equity of redemption, 145. 
Error in fact, 256. 

— in law, 256. 
Escape of criminals, 292. 
Escheat, title by, 161. 
Esquires and Gentlemen, 89. 
Estate upon condition, 148. 

— coparcenary, 152. 

— of Inheritance, 181. 

— held in vadio, 144. 

— joint-tenancy, 151. 



Estate for life, 186. 
-— — incidents of, 186. 

— in possession, 147. 

-^ after possibility of issue ex- 
tinct, 188. 

— pur autre vie, 188. 

— remainder, 147. 

— severalty, 151. 

— at sufferance, 142. 

— tail, 188. 

— at will, 141. 

— for years, 140. 

Estates less than freehold, 140. 

Estovers, 186. 

Evidence, 841. 

Exchange, bill of, &c., 186. 

Exchequer, Court of, 206. 

— Chamber, Court of, 206. 
Excusable Homicide, 807. 
Execution after judgment in civil 

oases, 254, 256. 

in criminal cases, 845. 

Executory devise, 160. 
Express Contracts, 236. 
Extortion, 295. 

FALSE Imprisonment, 228. 

— pretences, 325. 

Fee simple absolute, 131. 

— qualified, 182. 

— conditional, 182. 
Fee-tail, 183. 

— words necessary to create, 184. 
Felonies, 267. 

Felonious Homicide, 808. 
Feme covert, 95, 275. 
Feoffment, 169. 
Feudal system, 1 18. 
Fieri facias, writ of, 256. 
Firing H.M.'s ships, 289. 
Fines and Recoveries Act, 184. 
Forcible abduction, 318. 

— entry, 240. 
Forest Courts, 219. 
Forfeitures, title by, 164. 
Forging Certificate of Marriage, 804. 
Forgery, 826. 

Forging her Majesty's Seals, 285. 

— Trade-marks, 301. 
Franchises, 116, 144. 

— disturbance of, 244. 
Frankalmoign, 180. 
Fraudulent Bankruptcy, 800. 

— guarantee, 184. 
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Free-serrioe, 123. 
Free socage, 126. 
Freehold Tenure, 131. 

— Estate o^ 131. 
FnrionB Driying, dOi. 

GAME Laws, 177. 
Qaol Delivery, general, 309. 
Gkyelkind .tennre, 126. 
Gift, conveyance by, 169. 
Government, origin of, 35. 

— forms of, 35. 

— dnties of, 36. 
Grand Jury, 339. 

Grant, conveyance by, 170. 
Grounds of moving for new trial in 

aotion at law, 255. 
Guarantee, 184. 
Guardian and Ward, 98. 

HABEAS Corpus, 57, 229. 
Heirs, 158. 
Heirlooms, 167. 
Hereditament, 114. 
Heresy, 277. 
Heriots, 167. 

— seizure of, 186. 

High Court of Admiralty, 329. 

Parliament, 331. 

High Treason, 274. 
Highways, surveyors of, 81. 
Hiring and Borrowing, 185. 
Homicide, criminal, 309. 

— excusable, 307. 

— felonious, 308. 

— justifiable, 306. 

— in self-defence, 308. 

— voluntary, 309. 

House of Commons, qualifications 
of members, 61, 64. 
— . Lords, 61, 208. 
Housebreaking, 317. 
Husband and Wife, 93. 
Husband, liability of, 95. 

IDIOTS, 270. 
Ignorance, 269. 
Illegitimate Children, 96. 
Impostors, Religious, 277. 
Implied contracts, 236. 
Incorporeal hereditaments, 114, 241. 

damage to, 241. 

India, jurisdiction in, 49. 
Indictment, 339. 



Infancy, 270. 

Information on behalf of Crown, 248. 

Inheritance Act, 158. 

— canons of, 159. 

— Table of, 160. 
Injunction, Bill praying for, 242. 

— provisional, 263. 

— temporary, 263. 
Injuries, redress of, 196. 

— remedies for, 197. 

— proceeding from or affecting 

the Crown, 246. 

— affecting health, 226. 

— personal security, 224. 

— reputation, 226. 

— the rights of individuals in 

their private relations, 229. 

— incident to the relation of 

master and servant, 231. 

— affecting individuals in respect 

of public rights, 232. 

— to the relation of parent and 

child, 232. 

— to personal property, 238. 

— direct or consequential, 235. 

— affecting rights founded on 

contract, 235. 
Injuring Records, 290. 
Inspection of Documents, 258. 
Interpleader, 257. 
Intimidation, 291. 
Involuntary Manslaughter, 310. 
Inquisition, or Inquest of Office, 248. 
Ireland, Union with England, 48. 
Issue and demurrer, 253. 

— of fact, 253. 

— general, 253. 

— of law, 253. 

JEWS, 85. 

Joinder in Demurrer, 253. 

Joint-stock companies, 103. 

Joint-tenancy, estate of, 151. 

Jointure, 169. 

Judges, 200. 

Judgment, 254. 

— non obstante veredtctOf 255. 

— for High Treason, Ac., 285. 

— Judicial Committee of Privy 

Council, 78, 208. 
Judicial Separation, 214. 
Jurors, 253. 

— challenge. 0^ 253. 

Jury, SpeciflJ, Grand, fte., 889. 



JnstioM of PeAoe, 80. 
Jnaliilable Homioid*, aoe. 
JuTenile offend«n, ttl. 
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Kniglila,89. 

Enight-Mrrioe, 188. 

LAND, 118. 

Larceny, differant Mfts of, 888, 817. 

Lftw, iU signifloatioii, 88. 

— Oanon,— OiTil, 44. 

— Common, 40. 

— Gonenl Curtooui of, 40. 

— Partienlar Omtoms of, 48. 

— Doelanlory, 86. 

— i^uvowrf, oo. 

— of Kngiand 45. 
— - Intmntional, 84. 

*• Innmrtanoe of a Knowledge of, 

89. 
** Mnnioipal, 84. 
Laws of England, eonntriea snbjeot 

to, 48. 
Law of Nationa, 879. 
*- natnxe of, 88. 

— Mercantile, 43. 

— Remedial, 87. 
~ ReTealed,84. 

— Statnte (Leget Mrtj^te), 46. 

— Vindicatory, 87. 

— Unwritten (Lex mm aenpta), 89. 
Law and Equity, diitinotion be* 

tween, 47. 
Laws, method of making, 61. 
Lay Oorporationi, 108. 
Leases, 170. 
Leet, Court, 81. 

Legacy and Succession Duty, 167. 
Legitimate Children, 96. 
Leyying War against the King, 284. 
Libel, 227, 298. 
Life, crimes against, &o^ 806. 
Light, prescriptiye right of, 168. 
Limitations, Statutes of, 197. 
Lineal descent of the Grown, 67. 
Lodgers Goods Protection Act, 198. 
London, Courts of, 221. 
Lords Justices' Court, 207. 
Lunacy, 270. 

— Regulation Act, 260. 

MAGISTRATES, 69. 
Magna Obiurta, 46. 



Maintenance, 298. 
Maladministration of 

officials, 288. 
Mala in se, 272. 

— praxis, 226. 
Malicious arrest, 228. 

— injuries, 226. 

— libel, aotioDB on, 899. 
Malice aforethooghl, 811. 
Manors, 127. 
Mandamus, writ of, 848. 
Man and Wife, 98. 
Manslaughter, 309. 
Maritime a£fairs, 218. 
Marriage Lioenoe, 94. 
Marriage relationship, 98. 

— Settlement, 96. 
Master and Servant, 91. 

Master and Serrant, relatiioau b** 
tween, and rights o^ 91. 

Master of the Rolls, 207. 

Mayhem, 225, 818. 

Means of prerenting rarioiu Of- 
fences, 828. 

Members of Parliament^ 64. 

Memory, legal, 40. 

Mercantile Contracts, vsago, dw., 
186. 

Merger, doctrine of, 149. 

MHitary State, 89. 

Militia Acts, 90. 

Minors, 99. 

Mischuice and Misadyentwe, 810. 

Misdemeanors, 267. 

Misprision, 286. 

Mistake, remedy for, in equity, 260. 

Mixed Actions, 224. 

Modes of prosecution ennmarated, 
886. 

Monarchy, its advantages, 86, 67. 

Monstrans de droit, 247. 

Monopolies, 801. 

Mortgage, 145. 

Mortuum Vadium, 146. 

Motion for arrest of judgment, 266. 

— for a repleader, 255. 

— for injunction, 268. 

— for judgment non obstante 

yeredicto, 255. 

— for new trial, 256. 
Municipal Law, olfencoa punish- 
able by, 27& 

Murder, 274, 81L 
Mutiny Act, 217. 
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NATIONS^ Law «f, 84. 

— (»ff«no6« againsi) 279. 

Natural Uber^, 54, 329. 

Naturalization, 84. 

Nature of OrimeB» and their Pun- 
ishment, 267. 

Nayy, 217. 

NeoessarioB, liability" for, 96. 

Negligence itt administering Jus- 
tice, 29&. 

New Trial, 256. 

Nisi Prills^ Court of, 209. 

Nobility, 88. 

Nocnmentnm, 241. 

Nonage, 269. 

Non asBompBit, 236. 

Non compos mentis, 270. 

Notice of I'rial, and place of, 258. 

Nnisances, 241. 

— abatement of, 192. 

— affecting corporeal heredita- 

ments, 241. 
«— affecting incorporeal heredita- 

mentS) 241. 
-.- common* 303. 

— removal of, 192. 
Nullity of Marriage, 96. 

OBTAINING property by false pre- 
tences, 325. 
by false personation, 325. 

Obstructing the execution ot lawful 
process, 291. 

Occupancy, the origin of property, 
162. 

— title by, 162. 
Offences :— 

— affeeting the Commonwealth, 

308. 

— amountiBg to Treason, 283. 

— injurious to the person, prero- 

gative, or Gbrernment of the 
Sovereign, 283. 
-— means of preyenting, 328. 

— relating to Marriage, 303. 

— pxmishable by municipal law, 

276. . 
-— against property, 315. 

public health, safety, 

morals, and economy, 

— — public justice, 290. [302. 
public trade« 300. 

Religion, 276. 

— — the Commonwealth, 290. 



Offenoes against tbie GoTtanmeftti 

288. 

the Law of Nation% 279» 

the person, 806. 

the Post Office, 828. 

— -— the public peaces 296. 

— — the SoTereigp, 288. 

— — the YacoinatioB Act, 802* 
Ofi^oes, 116. 

Order for Injunction, 268. 

Order and disposition of Bankrupl^ 

Ouster, 238. [211. 

Outrages in the Courts at West- 
minster or at the Assizes, 291* 

Overseer of the Poor, 81« 

Overt acts, 269, 284. 

Oyer and Terminer^ commission of, 

333. 
Court of, 388. 

PALATINE, Counties, 220. 

Palatine Courts, 220. 

Panel of Jurors, 339. 

Paraphernalia, 178. 

Parceners, 158. 

Pardon, 344. 

Parent and Child, duties of, 9S« 

Parliament, bill in, &c^ 62. 

Parsons and Vicars, 86. 

Partition^ 152, 158. 

Partners, fraudulent^ 104. 

Partnership, 104. 

Pawnbrokers Act, 188. 

Payment of debts in Bankruptoy, 

211. 
Payment into Court, plea of, 205. 
Peerage, 78. 
Peers, 89. 

Penal Statutes, 275, 292, 308, 806. 
People, the, 83. 
Perjury, subornation of, 295. 

— wilful and corrupt^ 294< 
Perpetuity of the Sovereign, 67. 

— law of, 150. 
Person, larceny from, 317. 
Persons, artificial, 101. 

— capable and incapable of o<iBi* 
mitting crime, 269. 

Personal action, how defined, 228< 

— liberty, violation of the rights 
of, 228. 

— security, injuries affeoting, 224. 
Personalty, 175. 

Petit serjeanty, 126. 
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da dxoH, 247. 
Petitioniiig, right o^ 298. 
Piney, 281. 

Piioary, oommoii of, 116. 
FlAoet of Worship, riotona he- 

hATionr in, 278. 
Pkintiff, 202. 
FloAdinga, 252. 

Plea in ahfttomant, in bar, Ac, 252. 
Poisoning, 811. 

Polieo and Conitablet. 81, 829. 
Policy of Insurance, 188. 
Poor, Orersoer of, Ac., 81. 
Possession, estate in, 147. 
Possibility npon a possibility, 138. 
PrsBmnnire, 76, 287. 
Pl^erogatiTO, different kinds of, 76. 
Prescription, Title by, 168. 
Presumption of death, Ac, 811. 
Presnmptiye endenoe of felony,dl2, 

842. 
Pretence, False, obtaining money 

and gcKKls by, 825. 
Pteyentive Justice, 828. 
Pteyenting offences, means of, 328. 
Primer seizin, 124. 
Primogeniture, 160. 
Principal and Accessory, 274. 

— in Guilt, 278. 

Priyate Acts of Parliament, 166. 
— > injuries, nuisances, &c, 223. 

— life, relations in, 91. 

Priyy Council, Judicial Committee 

of, 208. 
Priyy Councillors, 78. 
Priyate property, 229. 
Priyileges of Parliament, <l;c., 64. 
Pl*obate Courts proceedings in, &e., 

212. 
Ptooedure of Preyentiye Justice, 

829. 
Proceedings after trial in Criminal 

Courts, 343. 

— in Error, 266. 

— in a suit in Chancery, 261. 
Process on indictment, 389. 
Profanation of the Lord's Day, 278. 
Promise, 236. 
Promissory-note, 187. 
Property, injuries affecting, 233. 

— Act, Married Women's, 178. 

— rights of, &o., 107. 

— Real, 118. 



Prorogation of Parliament^ 64. 
Proxies in the House of Lords, 61, 
Prosecution, 838. 
Public Wrongs, 267. 

— Offices, buying or selling, 288, 

— Nuisances, 3(3. 
PubUcation of Libel, 227, 299. 
Punishment of Crimes, 267. 

— of offences against Religion, 276. 
Pur autre yie. Estate of, 188. 
Purchase, title by, 161. 
Pursuit of remedies by Action, 250. 
Putting m fear. 297. 

QUALIFICATION of Electors, 66. 
Quarantine Laws, penalties for 

infringement of, 302. 
Quare impedit, action of, 248. 
Queen's Bench, Court of, 205. 
Quo warranto, 248. 

RABBITS, takmg and destroying. 
Rack-rent, 117. [176. 

Railway and Canal Traffic Act, 185. 
Raps, 814. 
Rational Law, 258. 
Rayishment of Children, 814. 
Real Property, 113. 
Real actions, &c., their natures con> 

sidered, 156, 157, 224, 238. 
Rebel, 285. 
Rebutter, 252. 
Recaption, 192. 
Receipt, &c.^ forgery of, 824. 
Receiying stolen goods, 827. 
Recognizances, 830. 
Record, alienation by, 166. 
Redress of priyate wrongs, 191. 

— wrongs inflicted by Crown, 246. 

— — received by the Crown from 

the subject, 248. 
Reformatory Schools, 341. 
Refusing to serye a public office, 

304. 
Registrar, 142. 
Registries' district, &c., 213. 
Regular proceedings in Criminal 

Courts, 336. 
Rejoinder, 252. 

Relatiye rights, injuries to, 223, 229. 
Release, 170. 
Religious impostors, 277. 
Right of Way, 116. 
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Remainder, Tested, contingent, &c., 

147. 
Remedies by action at law, 250. 
Remedial parts of law, 87. 
Remitter, 198. 
Rents, 117. 
Repleader, 255. 
Replication, 252. 
Replevin, 195. 
Reprieve, 344. 
Reprisal, 192. 
Rescue, 292. 
Respondentia, natnre of bond, 188, 

218. 
Restitution of conjugal rights, &c., 
Retainer, 197. [214. 

Revealed Law, 33. 
Revennes of the Crown, 77. 
Reversal of judgment, 256. 
Reversion, 150. 
Revising Barristers, 64. 
Rights of Persons, 53. 
Riots, 297. 

Riotons assembling, 296. 
— behaviour in places of worship, 

278. 
Robbery upon the seas, 281. 
Routs, 297. 
Royal Franchise, 52. 
Rule nisi, 255. 

SALE, contract of, 180. 

Salvage, 218. 

Scire facias, writ of, 248. 

Scotland, union of with England, 48. 

Search Warrant, 827, 330. 

Seduction, 231. 

Seisin, 155. 

Self-defence, 308. 

Self-murder, 308. 

Sending threatening letters, 296. 

Serjeant at Law, 200. 

Servants and Masters, 91. 

Serving a foreign State, 289. 

Set-off, 197. 

Settled Estates Act, 137. 

Selling Indecent Prints, 304. 

Sewers, Commissioners of, 220. 

Sexton, 87. 

Shares in companies, 104. 

Sheriff, 79. 

Shire or County, 51. 

Simony, 164. 

Simple contraots, 185. 



Simple larceny, 317. 

Slander, 226. 

Smuggling, 300. 

Socage Tenure, 126. 

Solicitors, 200. 

Sovereign, nature of title, C7. 

— Council of, 78. 

— Family of, 73. 

— PrerogatiTO of, 76. 

— Revenues of, 77. 

— misdemeanors against, 386. 
Special Jury, 339. 

— occupant, 138. 

Specific performance of Contract?, 
Stannary Courts, 219. [25i». 

Statutes, public, 45. 

— private, 45, 166. 

— rules of construction of, 46. 

— Merchant, 146. 

— Staple, 146. 
Stealing, 318. 
Stolen Goods, 327. 

Striking in the Courts of West- 
minster or Assize, 291. 

Subjects, natural-born, 83. 

Subornation of Perjury, 295. 

Succession Duty Act, 167. 

Suit in Chancery, 261. 

Summary proceedings in Criminal 
Courts, 336. - 

— convictions in do., 841. 
Summons, 251. 

— service of, 261. 

— writ of, 261. 
Sureties, 338. 
Surrejoinder, 252. 
Surrender of Estate, 171. 
Surveyors of Highways, 81. 
Swearing, profane, 277. 

TABLE of Descent, 160. 

Taking a reward imder pretence, 

292. 
Tenant in dower, 139. 

— in common, 154. 

— in taU, 133, 138. 

— by the curtesy of England, 138. 

— from year to year, 142. 
Tenement, 114. 

Tenure, disturbance of, 244. 
Tenures, ancient, 123. 

— modem, 125. 
Testament, 110, 167. 
Testators, 168. 
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TlMfl-boto, 292. 

Th«niuioii*t Aet» 174. 

Thing! fmI and personal, 118^ 176. 

Threata, 225. 

Threatening letten, 2M. 

Tithes, 116. 

Town, what ia a, 61. 

Trayerae of plea, 262. 

Treason, 288. 

— felony, 287. 
Treasnre-troTe^ 109. 

— conceahnent of, 288. 
Trespass, action of, 240. 

— on the case, 284^ 242, 248. 
Trial in Orhninal Court, 841. 

proceedings after, 843. 

— at NUi Prins, 209, 258. 
Trover, aotion of, 284. 
Trusts, 172. 

Tmstees in bankmptey, 211. 
Tnmnltaons petitioning, 297. 

XTNDER-TENANTS, 187. 
UniTersities, Jnrisdiotion of Courts 

of the, 281. 
Unlawful assemhlies, 297. 
Unlawfully stealing birds, beasts, 
animals, or fish, 822. 
^ kiUing deer, 286, 822. 
Unwritten law, 89. 
Uses and trusts^ 172. 

VACANT possession, 289. 

Venire de novo, 255. 

Ventre sa m^re, 56. 

Venue, how to be laid, 251. 

Verdict, 254. 

Vicar, 86. 

Villeins, 128. 

Violation of the Law of Nations, 280. 

— of right of personal liberty, 228. 

— of safeguards or passports, 281. 
Viyium vadium, 144. 

Void and yoidable, 166. 



WALES»48. 

War, Articles of, 217. 

Ward, 98. 

Warrant, reqnisitaB ol a, 837. 

Warrant, 183. 

Wanton drivings 804. 

Waste, 248. 

— action for, 244. 
Watercourse, 241. 
Ways, disturbance o^ 244. 
Wife's Earnings, protection o^ 

215. 
Wilful and corrupt Perjury, 294, 
Will, defect or want of, 269. 
Wills, origin of, Ae^ 110. 
Wounding, 225. 
Women, seduction dt^ 281. 
Witness to deed, 166. 
Witnesses, gvrhig eTidenee^ 841. 
Writ of Assizse, 288. 

— of capias ad satialaoiMidaBi, 
267. 

-— of ejectment, 239. 

— of entry, 288. 

— of elegit, 256. 

— of fieri facias 256. 

— of mandamus, 248. 

— of quo warranto, 248. 

— service of, 261. 

— of summons, 251, 257. 

— of scire facias, 248. 

Wrongs afifecting the Person, Repu« 
tation. Liberty, and RelaMvo 
Bights, 228. 

— inflicted by the Crown, redress 
of, 246. 

— Personal, 53. 

— Private, 54, 191, 806i 

— Public, 54, 191, 267. 

— Redress of, 191. 

— to Real Property, 288. 

YEARS, estate for, 140. 
Yeoman, 89. 
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MoBiONo Post, Mureh 10, 187S. 

** The bMt book for a law stadent to oommence with is 'BUckstotie.' 
The real-property or conyeyanoing syatem underliea every other depart- 
ment of oar teclmioal law, aod what is not technical is easily learned* 
The laws relating to land have an especial connection with constitutional 
law, inasmuch as both are derived from the feudal system, except that 
there is no parcenary of the Throne, but the eldest female heir alone 
succeeds ; descent to the Grown is regulated by the common law, just 
as if it was an estate in land that was in question. The student^ there- 
fore, ought to read the second volume of ** Blackstone *' first. Having 
once mastered technical conveyancing, he will have an insight into the 
theory of our Oonstitution, as also into the law of contracts, torts, and 
crimes. No writer has surpassed Blackstone in clearness of expression 
or methodical arrangement. Mr. Aird, therefore, haa done well in pre- 
paring for atudents a work that may induce them peteref antes non tectari 
rivot. He has followed Blaokstone's plan and divisions strictly, and haa 
judiciously adopted the Secratic or erotectic method of instruction. ▲ 
good question ia what Lord Bacon said of a good hypothesis. It 
suggests a sensible answer, if the student be at all initiated in the sub- 
ject. The author's treatment of Real-Property law is excellent, and 
omits no part of the original that ia really indispenaable for a oomplete 
though miniature sketch of our system of conveyancing. He is right 
in not going too minutely into the statutory changes effected during the 
last forty years. It is better to learn the old law well first before tdLing 
on with the new. Mr. Aird ought to have stated, however, that the 
common law is Norman, and not British, nor even Saxon. Nothing ia 
more calculated to lead the student astray than to let him suppose &t 
Saxon usages are to be found in the common law. Where they prevail 
they have the force only of customs, and are exceptions to the general 
common law This book was compiled probably for the use of studoita 
previous to their examinations. It will be found useful for this purpose. 
Its definitions are selected with judgment^ and are to the point ; and 
though the author should have explained somewhat more at length what 
the common law is, and why it is called hx non scripta (the original of 
it being unwritten and merely traditional), yet on almost all other points 
he will be found suflBcientiy copious and accurate for those who wish to 
pass their examinations with credit. Archbishop Whately considered 
that people should know questions as well as answers. Certainly thia 
remark is true as regards students entering for competitive examina- 
tions. Indeed, the catechetical form of conveying instruction is always 
the best for accuracy. Mr. Aird has acted upon this principle, and the 
questions are suggested even when they are not expressly stated. The 
work is the production of a gentieman of industry and a logical mind^ 
and promiaea well for his fnture legal compilations." 
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Momiro ADTtsnaBi, April 2A, 1878. 

**Th]i if a work long wanted in the libraries of oar middle-claBses. 
We have often wonder^ that among all the namerona digests and epi- 
tomes of the laws of England there has never yet been published a 
Tolome eomprehensiTe enongh to give a thorough practical groundwork 
to the wonld-be law student, and yet concise and simple enough to 
attraet the attention of a general reader, anxious to make himself some- 
what acquainted with the Constitution of his country. The ignorance dis- 
played even among some of our most highly-edacated classes on the 
■nbieets of British law is often the theme of remark, and yet not the 
slightest efTort has ever been made to remedy it by making a course 
of study on the Oonstitation of their native land compulsory in all 
English schools. In the United States every child that has received 
any edneation at all talks glibly about the Constitution, and can tell 
you where Epglish laws have been altered to suit the Republican insti- 
tutions of his country, and will explain the reasons of the modifications 
also. They are taught that the declaration of Independence most be 
reverenced only in one degree less than the Bible, and hence the ardent 
patriotism or spread-eagleism that is fonnd among the dwellers under 
the Stars and Stripes. Americans almost worship their flag, and that 
accounts for the extraordinary respect and attention paid to it by foreign 
nations. Now, why should not Magna Charta be as familiar to the English 
schoolboy as the Declaration of Independence is to the American ? We 
have often heard the excuse made in answer to inquiries why the laws of 
the country were not taught in our schools, that there are no books 
capable of being used in such a way ; that the half-formed minds of 
boys and girls would not be capable of understanding the whys and 
wherefores and intricaeies of Blackstone or Coke. Hitherto the excuse 
was valid; it is so no longer, for the book we have before us seems 
peealiarly adapted for that very purpose. The author says in his preface : 
— < In order to fix the attention of the student by exciting thought, I 
have adopted the interrogatory system ; and for facility of reference have 
diTided the work into four books, each book embracing all the legal 
points and practical information contained in the respective four volumes 
of Blackstone as originally written, supplemented by subsequent statutory 
enactments and important legal decisions. The changes that have 
taken place in English jurisprudence are concisely explained, and the 
jurisdiction of our Courts of Law, which has been lately modified and 
much enlarged, is carefully noted, so as to render Blackstone Economized 
a solid foundation on which the student may build a legal edifice.* The 
work, too, is only the ordinary size of a school reading-book. The 
author's style is lucid, and the manner in which he has arninged the 
different headings is admirable. The reader can almost see at a glance 
the subject he desires to be informed Upon, and the light pleasant way 
in which Mr. Aird explains the legal technicalities for the benefit of the 
nnprofeflsional peruser deserves commendation. We are perfectly sure 
that if this work were introduced into all the schools, it would soon 
become a favourite among the boys. Young England is proverbially 
fond of professional works, whether of law, physio, or philosophy, and 
and to those whose parents have designed them for the legal profession 
this little book will be invaluable. We will endeavour to give our 
readers a general idea of the matter in each book. Book I. contains the 
nature of laws in general, showing the importance of a knowledge of 
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law ; OTil oonseqaenoeB of ignorance of the laws by whieh we are 
governecl ; utility of the study of law to the various elasses of the com- 
munity ; the rights of persons, the Queen and her prerogatiTe, Parlia- 
ment, the people, &o. Book II. treats of the rights of things, of pro- 
perty in general, of real property; the feudal system, ancient and 
modern English tenures, personal contracts, estates for life, &o. Book 
III. — Private wrongs, showing how to redress the same ; of Oourts in 
general, ecclesiastical, civil, and military ; reputation, liberty, injuries 
from or affecting the Grown, pursuit of remedies by action, Ohancery 
suits, &o. Book IV., and last» oontains — ^Public wrongs, the nature of 
crimes and their punishments, ofifences against the Sovereign or the 
Government, offences against the law of nations — a very necessary 
matter of study now-a-days — offences against public, private, and per- 
sonal property, against the public peace, health, or economy, quarantine 
laws explained, and concluding with a summary. Of course there are 
numerous other matters treated of, but our space only permits the 
mention of the above. We cannot forbear giving one or two quotations 
just to show our readers the really attractive style of the author, and 
his apparent determlDation to make the book as much a work for 
reference in conversation as possible. In Book III., chapter 8, page 
289, the author explains the action of ejectment. * Ejectment ' is now 
a very important action, and by it alone possession of land is recovered. 
The form of the action is totally remodelled, and the proceedings in it 
are minutely pointed out by the Oommon Law Procedure Act of 1852. 
A writ is issued out of any of the superior Gourts of Common Law 
directed to the person or persons, and all persons allegea T.r> •• " entitled 
to defend the possession of the premises therein described, and com- 
manding those to whom it is directed to appear in the Court out of 
which the writ issued within sixteen days of the service thereof, to 
defend the possession of the property or such part of it as they shall see fit. 
It also contains a notice that, in default of appearance, the defendants 
will be turned out of possession. The writ is served by delivering it 
personally Eo the tenant in possession, on the land or elsewhere, or by 
delivering it personally on the premises to some member of the family 
or household ; and in either case, it should be read over or its purport, 
explained. The trial of the issue joined then proceeds in the usual 
way, and a verdict is found. If it is for the plaintiff, judgment is 
entered up for the possession of premises, with costs, and possession will 
be delivered to him by the sheriff. 

*'Upon the judgment after a special verdict, or a bill of exceptions, or 
by consent after a special case, error may be brought in the same 
manner as in other actions. To complete the remedy in an ordinary 
case, recourse is had to another supplementary action — viz., an ordinary 
action of trespass quare clausum fregit^ to recover the mesne profits 
which the defendant has received during the period of his wrongful 
possession. 

'* What can be clearer or freer from legal jargon than the above, and 
yet after reading it, any one would know perfectly well what proceed 
ings would have to be taken in an action for ejectment. In Book III., 
chap. 2, page 199, the question is asked, < Define a Court, and explain 
the difference between a Court of Record and a Court ''not " of Record.' 
A Court is defined to be a place wherein justice is judiciously admin- 
istered, either in civil cases between individuals, or in criminal offences, 
between the Sovereign representing the State and the people. 
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** A OosrI of R«oord it thai wlwra ti&a acta aad jndioial prooaediags 
u* wroUad far a parpatual namarial and taatimony* Ooarte of Baaard 
ara tlia Qoaaa'a Oonrta in right of bar arown and Royal dignity. 
Oowta nol of Raaord ara Ooorta of infarior jnriidiation, aiioh aa the 
OonrI Barao, inaidant to a manor, whara tha p r oe a adinga ara not for- 
aaUy raaardad. Stary Oonrt of Raaord liaa authority to find and 
inpriaon for aantanpt of its authority ; but Oonrta not of Raaord ha^ 
not thia powar, unlaaa givan by axpraaa Aot of Parliaiiant Thare 
would be Bathing vary diffioolt in laaming tha quotationa wa have 
giTan, and at ary paga ia aqnally Iraa from ambiguity. 

^ One other axtraat, and wa hara dona. Tha author in hia introduotory 
ramarka aaya:— *I atrongly adriaa atudenta to diaragard tha inyidiona 
remarka upon thoaa laotuaa (tha pubUo and private laoturea of the 
Lma of Oonrt). Oral tuition not oaly aim|diflaa tha mind, but it attunea 
the aar, and guidas tha tongua to fluenoy of spaaah. Slight not these 
laeturaa. Tha adyantaga ia of apparantly alow growth, but it grows,* 
In tbaaa obaarrationa wa aordially agraa. Thera is nothing half so 
laatmatiTa aa a good laotura from a paraon who thoroughly understanda 
what ha is talking about, and makea his faota olaar to tha audience. 
Studanta have been known to puzzle over books for months and montua 
when praparittg for an examination in some of tha higher branches, 
and almaat given it up in daapair, whan they have been induoed to try 
tha aonraa of laeturaa given at King's OoUagey and in«a month or two 
have pasaad their examination with flying coloura. Wa strongly raoom- 
mend Mr. Aird*s book to the public aa supplying a want loag felt ; no 
ona after paruaiag it can be twitted with ignorance of the fundamental 
laws of the Constitution under which we live. And wa hope that some 
ef our aduoational leaders will take it up^ with a view to Its introduction 
aa a standard laaaon-book into the pubUo sehools." 

Thb Jjam JousauOif Jan. 4, 1878. 

**Thara are two classes of persons to whom we can recommend thia 
volume. We think that a young gentleman who haa just been, or ia 
juat about to be, articled to a aoUoitor, ahould read it. Wa further 
think that it is exactly the kind of book which would do an immensity of 
good, if it could be put into the hands of every mechanic in the country. 
Li saying this, we allnde mainly to the contents of the first book, which 
aontaina in a form at once perspicuous and precise an amount of valu- 
able information on the Constitution and general character of the laws 
of this country, such aa Ve do not recollect to have seen in any other 
written document of the same bulk. The books on Private Wrongs 
and Public Wrongs would also form a most usetal vehicle of education 
among the adult population ; so that, except as to Book II., which, as 
dealing with the law of real property, is too tough a nut for ordinary 
readers, we have here a volume which has pretty nearly solved the 
problem how to make the people understand the policy of the laws 
under which they live." 

SoudiOBS* JouBNAi^ Jan. 25, 1873. 

^ Mr. Aird quotes Sir John Fortescue^s opinion that a person of ordinary 
capacity might attain an adequate knowledge of the law consistent 
with the atattu of a gentleman, within the brief period of one year, 
•without neglecting his other avocations ; a remark true perhaps in his 
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time, but certainly inappUoaUe to the present condition of things. 
In onr days no Bueb royal road to knowledge exists, and an aoqnaintance 
with law adeqoate even (or the requirements of a gentleman oan only 
be aoqaired by a mnch more seyere process than that contemplated by 
the early judge. We think Mr. Aird's book will be of service in the 
first stages of this process. The non-professional reader will find in it 
an intelligible and concise outline of the laws of his country, and legal 
students may with advantage adopt it as an introduction to their sub- 
sequent course of reading." 

Law MAOAmMB, March, 1878. 

**For certain purposes this book will be a useful eno to a student. 
There is much originality in the treatment of the subject The author 
is generally clear and precise. The arrangement and editorial * get- 
up ' of the book is unexceptionable. We must say fairly that we do not 
think that Blaokstone is a good model, and that it would have been better 
that Mr. Aird should have given a compendium of the laws of England 
on his own framework, instead of adopting the somewhat rickety one 
chosen a century ago, and which subsequent criticism has shown to be 
Ul-construoted. But having said this, and we know that there are many 
who still maintain that Blaokstone ought to remain the first legal text- 
book, we are bound to add that Mr. Aord haa done his work well." 

Spkhatos, March 1, 1878. 

*' This is by no means the first abridgment of Blaokstone^ but it is one 
which has merits of its own, and will be especially useful to those for 
whom it is intended,— >the elementary class of students. By simplifying 
much of BlaokstoneVi language, and breaking up his work into divisions 
which may be easily mastered, Mr. Aird has produced what may be 
called the First Book of Law. It is probably with a view to the utility 
of such a work for educational purposes that Lord Selbome has accepted 
the dedication of it; and we think beginners will find it» method 
thoronghly praoticaL" 

OiTT Press, Feb. 22, 1878. 

** This is professedly a work for students, and is designed to smooth 
the way for the comprehension of more formidable volumes, by fur- 
nishing in a small compass a general idea of the principles of our laws. 
The object which the author thus had in view hu certainly been most 
satisfactorily fulfilled, but we think the result of his labours will be 
found worthy of a far wider circulation than that suggested in the pre- 
face. It is just the kind of book that every Englishman of any preten- 
sions to general knowledge should have and carefully study. Free from 
technicslities to an unusual degree, it will be found easy of comprehen- 
sion by all intelligent readers, and it furnishes in a clear and simple 
manner a large amount of information on legal subjects, that will be 
found exceedingly useful in ordinary life." 

Thb Illustrated Bevdew, Jan. 80, 1878. 

*< < Blaokstone Economized' is the capital notion of a barrister of the 
Middle Temple. Mr. D. M. Aird has cleverly compiled and compressed 
and comprehended the Laws of England.'* 
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Umitid Sbbtici QAnrn, Feb. 8, 1873. 

^ Cedant arma toga ; we admit the mle, and therefore giye up a small 
portion of onr space thii week to a notice of Mr. Aird*8 admirable com- 
pendiam. No matter how law reformers may preach or Parliamentary 
orators prattle about legal roToIations, nobody will for a moment admit 
that ' Blackstone ' is oat of date, or is less than ever an authority on 
constitutional principles and common law. We haye heard enthusiasts 
aver that in addition to this, the < Oommentaries ' were as pleasant 
reading as one of the Waf erley Noyels. We cannot say that we are quite 
prepared to go that length, but to their yalue as a law book we can give 
the most unqualified testimony. Practice has of course strayed far 
away from the old lines of Blackstone's days, but in principle the laws 
of England are always the same. Nolumits leges Anglia mutari is as true 
now as it was in the days of Runnimede. It is the principle which Mr. 
Aird preserves in his admirable digest, and therefore, whilst *' Black- 
stone Economized ** is a book which no law student can afiford to miss 
from his shelf, it is also invaluable as a book of reference to all laymen 
who may wish to know something of the laws and constitution under 
which they live. Although detailed criticism of a law book would be 
out of place in our columns, we may say generally that Mr. Aird shows 
a clear and acute comprehension of his subject, and that his arrange- 
ment is a masterly piece of professional mechanism." 

Court Jottrnai^ Jan. 25, 1873. 

"The necessity of a codification of English jurisprudence, for the use 
of students, has long been admitted, and it is with great pleasure we 
announce that the diflScult task has been successfully completed. 
* Blackstone Economized, a Oompendinm of the Laws of England to the 
Present Time/ by David Mitchell Aird, Barrister-at-Law, contains 
the principles of the laws of England in a simplified form, the funda- 
mental maxims of legal science being clearly stated, whilst the more 
laborious research and speculations as to the origin of our laws and 
enactments are left to the mature judgment. The volume is divided 
into four parts. Part I., ' Of the Nature of Laws in General,' treats 
of the countries subject to British laws, statute and municipal laws, the 
rights of persons, Parliament, the duties and privileges of the Queen 
and Royal Family, the people, corporations, and companies. Part 11., 
' On the Rights of Things/ is devoted to the subject of property, with 
the various systems, tenures, and modes in which landed estates are held, 
conveyances, and the methods of acquiring and losing titles to estates. 
Part III. treats of 'Private Wrongs,' and gives the means of redress; the 
courts of common law and equity and the miuor courts of judicature 
are also noticed. Part IV. is devoted to 'Public Wrongs,' and the 
various offences against municipal and national laws, the Sovereign and 
Government, public peace, trade, public health, offences against the 
person, property, and other crimes and misdemeanors. Mr. Aird's work 
is one of very great utility, and is calculated to stimulate students pre- 
paring for the legal profession, for it takes them a ready road or a short' 
cut to much learning, while the knowledge they acquire will be sound 
and reliable, and those principles upon which the noble edifice of British 
jurisprudence is founded will be thoroughly manifested. The work, 
which has a copious index, is dedicated to Lord Selborne, Lord Chan- 
cellor of Great Britain. It is published by Longmans, of Paternoster Row." 
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'£BSt Gabduibbs* Chbomicls and Ag&icitltuxal Gazbttb, Feb. 8, 1873. 

** The aaihor of this portable digest of the ' Commentaries of Blaok- 
stone ' has had for his object to place before the stadent and the general 
reader, in the simplest form, Uie prinoiples of the laws of England, 
adapted to the present time, leaving abstract speculations to be grappled 
with afterwards. Its contents are arranged in fonr divisions or books, 
^eaoh book embraciog all the legal points and practical information 
contained in the respective four volumes of Blackstone as originally 
written, supplemented by subsequent statutory enactments and important 
legal decisions.' From its simple form and practical character such a 
digest should be useful not only to incipient law students, for whom it 
was specially prepared, but also to all those who take interest in acquir- 
ing a knowledge of our laws — a kind of knowledge, by the by, which 
ought to be much more generally acquired, since it is by it that we are 
required to govern ourselves in the interests of society at, large. The 
pages devoted to the consideration of private wrongs and public wrongs 
may be referred to as containing information which every intelligent 
person ought to know, and which is here set before him in a very 
succinct form.'* 

Era, Feb. 23, 1873. 
" People often say they would willingly abide by the law if they really 
knew the law, and it must be admitted by the warmest partisan of 
English legal practice that the law is, to say the least, a very di£5oult 
matter to comprehend. In point of fact, there are things to puzzle 
the most sharp-witted in the wording of many legal documents, even of 
those in daily use, and we often are tempted to class them with those 
matters complained of by Lord Dundreary * as the sort of thing that 
no fellow can understand.' Even the conveyance of a private house 
or an ordinary business transaction is overladen with a formula as 
strange as Arabic to ordinary minds, and liable to dispute occasionally 
amongst those who actually make it their business to comprehend it. 
To simplify and render intelligible some of these abstruse problems 
appears to be the aim of the present author, and so far as we are com- 
petent to judge, we should say he has succeeded uncommonly welL At 
all eyents, by reading these practical and straightforward abstracts of 
difficult legal questions we do not find that bewilderment in our minds 
respecting the law which is generally occasioned by such reading, and 
we have little hesitation in saying that Mr. Aird has produced a work 
of very considerable valu^ both to the professional man and the ordinary 
man of business, who, before undertaking an action oi defending one, 
will do well to consult this concise work. To have brought within such 
reasonable compass the essence, so to speak, of Blackstone's elaborate 
work must have been a severe task, and we trust the author will be 
rewarded according to his merits for the useful labour he has accom- 
plished. All who simplify and make intelligible our English laws are 
real benefactors to the public." 

Ibon, March 29, 1873. 
'' This volume of 352 pages, containing in its four books the legal 
principles and practical information embraced in the four large and 
costly tomes of * Blackstone,' is fitly dedicated by permission to Lord 
Chancellor Selbome, who promises to make a knowledge of the law 
possible to that large class of men who squander among lawyers a vast 
amount of wealth, chiefly because their pursuits and the want of books 
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like Mr. Aird*8 haye rendered any acqaaiiitance with the philosophy of 
law a sheer impossibility. Mr. Aird has perfected this capital work 
throogh years of careful selection and re-touching, and his hours have 
been well spent, for in condensing 'Blackstone/ and supplementing it 
by subsequent statutory enactments and important legal decisions, he 
has produced a work at once sound and useful, which is entitled to 
ohallenge a place among the best books of reference in the library of 
eTery gentlenum in England." 

Sunday Times, Jan. 25, 1873. 

"The present is no longer a time for large books. Those who have 
time to study at length a work of utmost importance are not many, and 
the genera] mass of the public takes its information more and more 
constantly from short essay or compendious treatise. Without stopping 
to discuss at present the wisdom of this course, we point out a fact that 
few will dispute. From the prevalence of habits of the kind there has 
resulted a necessity for such work as Stihdent's Hume, Student's 
Qibbon, and the like, for not even the masterpieces of learning can 
comnund respect and attention for the present most hurried of genera- 
tions. Mr. Aird has, accordingly, rendered a genuine service to a large 
number of readers in bringing within the compass of one handy volume 
all the information contained in the four volumes of ' Blackstone's 
Oommentaries.* Mr. Aird is himself a lawyer, and is master of the 
subject on which he writes. While leaving out, then, all such matters 
as are cumbrous, rather than useful, and giving an excellent digest of 
whatever is of value in BIackstone*s noble work, he has carried the in- 
formation to the present time, has incorporated in the book all recent 
statutes, and has rendered his volume a thoroughly sensible- companion 
to all who are interested in the study of the law. It is seldom, indeed, 
so useful a task has fallen into so competent hands, or a work, so 
thoroughly practical in scope and in detail, has been executed so com- 
pletely as a labour of love." 

Wbbxlt Timks, Jan. 11, 1873. 

*'Law reform is a subject that is certain to occupy for some time to 
come the minds of all the legal magnates of the realm. It is not only 
simplicity in the law itself that is imperatively required, but the round- 
about mode of procedure needs to be thoroughly recast in a more simple 
form. Whether the change will ultimately assume the lineaments of a 
code, or whether the ' learned gentlemen ' will be satisfied with a eon- 
densation, remains to be seen. The anomalies of the law, as at present 
administered, crop up every day, and the unnecessary trouble and waste 
of time suitors are compelled to submit to is apparent to every judge 
on the bench, from the Lord Gbancellor downwards. There is scarcely 
an Act of Parliament on which three judges can be found to agree, 
either as to its meaning or its application. The expenses and legal 
forms in the conveyance of property, whether land or houses, are such 
that they may be considered a disgrace to the State and people that 
tolerate them. No reason exists, except in the necessities of interested 
conveyancers, why the owner of a house should not be able to change it 
into money almost as easily as a five-pound note, or with equal facility 
as a railway share on the Stock Exchange. But these are not the only 
absurdities ; our whole system of jurisprudence is a chaotic jumble, the 
language of the law a jargon, and its decisions a matter of accident— 
so much BO, that * the glorious uncertainty of the law ' has passed into 
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a proTerb. To all those who endeavour to help ns oat of this qnagmire 
we ought to be deeply grateful ; and Mr. Aird, in oondensing ' Black- 
stone ' within less than three hundred and fifty pages of a small octavo 
book, deserves well of his country. Mr. Aird addresses himself especi- 
ally to students of the law, and in language which all can understand. 
He has divided his subject into four heads. Book I. treats of the 
'Nature of the Laws of England'; Book IL, the* Rights of Things'; 
Book III., * Private Wrongs '; and Book IV. refers to 'Public Wrongs.' 
As far as seems possible to condense ' Blackstone,' it appears to have 
been attempted here, and carried out successfully. The idea derives 
great interest from the fact that the book is dedicated, by his lordship's 
permission, to the ' Right Honourable Roundell, Baron Selbome.' We 
congratulate the author in having given us ' Blackstone in a nutshell.* " 

Natal and Milttabt Gazbttb, April 19, 1873. 

'* EUtherto men of liberal education in other professions than that of 
law have been prevented from becoming acquainted with legal principles 
as afifecting the various ranks of men by the want of a book of this sort, 
and by the size and obscurities of existing works. There are plenty of hand- 
books for Common Law practice, of which the less one knows the better; 
but no elucidation in the philosophical spirit of Blackstone of those 
principles of English jurisprudence which ought to be — and may now 
be — familiar to every educated Englishman. 

" The author of this excellent compendium, which gives, in the space 
of 352 pages, and in the simplest form, the legal principles and informa- 
tion contained in the four portly volumes of the original. He has done 
well in working at so admirable a oondensation for years, and he very 
fitly dedicates it, by permission, to the most hopeful living law reformer, 
Lord Selborne." 

Thb Christian Standard, Jan. 16, 1873. 
" The title-page of this volume, though somewhat copious, does not 
convey an adequate idea of the value of the work. To popularise the 
leading laws of England, so as that all classes of the community should 
be able to form a practical comprehension of them, has long been felt to 
be one of the greatest desiderata of the age. It has been dreserved for 
Mr. Aird to supply this desideratum. Though his work has chiefly in 
view the convenience and benefit of the student of law, he has written 
it in so simple, so perspicuous, and so popular a manner, that it will be 
read with hardly less interest and hardly less fullness of understanding 
by intelligent laymen, than by those who are studying for the Bar. 
From the evidences of arduous labour with which the work abounds 
we can readily believe that it has, as he states, occupied the author's 
leisure hours for years. It will greatly facilitate the acquisition of legal 
knowledge of the greatest importance on the part of all those who are 
preparing for the profession of the law. To such young men Mr. Aird 
will be found to have proved a benefactor. He has very ably executed 
his work, and we doubt not that it will become a standard book in the 
law literature of the land." 

Thb Ozvord Timbs, April 26, 1873. 
" Botb students and non-students of law will receive with gratitude this 
able condensation of a never-to-be-supplanted work. To the former it 
gives in the compass of one Tolume the substance of the four original 
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toIqbim of eottmentariM, rappletiiented by rabseqneni statntorj eatei- 
imntt Mid fmporUat legtl deoirioDt, and to tho latter it ofPen what till 
Utoly would haTo been detpairod of as unattaiiiablo— a perfectly read- 
able and oonprebeiieible digest of the lawi of England. The demon of 
eommon-BOttse whieb directs onr age having effeotnally broken with its 
aaerilegiona finger the magic web of legal tantology and ambignity, we 
may expect that the etndy of law will no longer be confined to asptranta 
for the Bar, who were formerly supposed to 1^ qualified with an especial 
taste for the onravelment of enigmas, bnt will become a recognised part 
of a sound and liberal edncation. By means of the interrogatory system 
which the author has adopted, t£iere is no reason why one quite 
nnaoquainted with the subject should not soon become proficient in all 
the branches of the law which go to make up onr complex Constitution ; 
and if, from a professional point of Tiew, the student should seek after- 
wards to gain an insight into old and obsolete enactments, it is at least 
certain their Jargon of technicalities will do less to repel and bewilder 
a brain made oonTersant in ordinary phraseology with the principles 
which underlie CTen the most barbarous edicts. If we state that the 
work is enriched by an analysis of contents, and is for facility of refer- 
ence divided into four books under the headings of ' The Nature of 
Laws in General/ *Tbe Rights of Things,* 'Private Wrongs/ and 
* Public Wrongs,' we shall perhaps hate said enough to show its prac- 
tical merit, and lead all those who desire to obtain the knowledge which, 
says Edmund Burke, * does more to expand and ennoble the mind than 
any other species of study,* to test for themselves its value." 

OXFOBD (JlfDBRORADUATBB* JotTBlTAL, May 17, 1873. 

'< To any undergraduate proposing to enter upon a course of study 
with a view to a knowledge of Modern Legal History and English Law, 
the above work must be acknowledged to be a most useful introduction. 
Founded upon and following the method adopted by the celebrated 
author of the 'Oommentaries,' divided like that work into dissertations 
upon 1 J— * The Nature of Laws in General.' 2. * Upon the Rights of 
Things.' • 3. On Private WrongB,* and 4. • On Public Wrongs,' the 
reader finds in a small compass the compressed essence, so to speak, 
of that voluminous and laborious work, and of the equally voluminous 
recent editions of those * CommentsrieB.' It most be a source of infinite 
satisfaction and laudation to the Undergraduates of Oxford that one of 
their own class ripened into the learned and accomplished author ; and 
that another has arrived at the all-coveied post of Lord High Ghancellor 
of England. It msy be noticed en passant that the permission to dedi- 
cate the above work to Lord Selborne was accorded to the author. The 
subjects treated of comprise the whole of those referred to by Black- 
stone, supplemented by statutory ensctments and important legal de- 
cisions. The general character of the several topics commented upon 
by the author being the same ss those contained in Blackstone's *Oom- 
mentaries,' naturally lead up to a knowledge of the necessary answers to 
be given to the questions propounded for the examination of those intend- 
ing to pass for * Modem History and Law,' by the University Exsminera 
in those departments ; a reference to those questions for the exsmina- 
tion of 1872, as printed by the University authorities, will fully bear 
out the correctness of this assertion, and the student, instesd of having 
to wade through the several editions of Blachstone, will here find in a 
condensed form all the information necesssry to^nable him to pass such 
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an exAtnlaatioiL Upon th« whole, it is nnqnestioaably the First Book 
on English Law whieh thonld be placed in the handa of every atndent, 
or any other Engliehman desirona of a general knowledge of the groonda 
of onr Jnrispmdenoe, and their practical applieation.** 

Ozm>BD Obronigls, Jan. 11, 1873. 

'* The anther of this rery naef nl and well-timed work, which mnat 
hate cost a great deal of thought as well as of labow, atates, in his preface, 
that ^hisobjeet is toplaee iMfore the stadent the "Principles of the 
Laws of England " adapted to the present state of the law, in a aimple 
form, ezdnSng all extraneons matter,' and this important point we 
think he haa most aatisfaetorily accomplished. The work is didded 
into four books (each book containing many chapters). Book L, < Of 
the Nature of Laws in General*; Book IL, 'The Rights of Things'; 
Book m., * PriTate Wrongs ' ; Book IV., * Pablio Wrongs.' A copious 
index is added. The name of Blackstone still carries such weight in the 
legal world, that no better authority could haye been adopted to win the 
public attention to any attempt to popularise and economise his great work, 
and to fit it to be the medium of all important additions, alterations, and 
improTcments in the law made since his time. To fix attention the 
interrogatory system is adopted. Mr. Aird highly eulogises the advan* 
tage and profit he gained by attending the lectures of the respective 
Readers of the Inns of Oourt, and strongly adrisea all students to attend 
them, in spite of the invidious remarks made on them by some. He 
also acknowledges his obligations to *his esteemed friend, William 
Heath Bonnet, Esq., of Lincoln's Inn-* a gentleman of large experience 
as a practising bairister, who haa given the whole work, as it passed 
through the press, a careful revision.' Mr. Bonnet, we iMlieve, ia now 
a resident in Oxford, and gives courses of lectures on law. With this 
valuable compendinm in one hand and the original work of Blackstone 
beside him, the law student would find it a most interesting part of his 
profeftsional course to compare both works, and to note down the altera- 
tions and changea introdueed by Mr. Aird. This plan would rivet his 
attention the more, being the resnlt of his own self-application ; and the 
value and importance of Mr. Aird's laborious undertaking would thus be 
more thoroughly appreciated. The work is dedicated, by permission, 
to the present Lord Ohancellor, the elder brother of the Oxford Professor 
of Latin." 

GAXBRnxsE Independent Pbxsb, March 1, 1873. 

<< This neat little volume of 342 pages contains an excellent epitome 
of the larger edition of Blackstone's celebrated 'Commentaries.' It 
will, we tldnk, prove of great asaistance to the student, as it conveys a 
good general idea of the larger work, embracing the salient features, 
and giving just such an outline as renders it a less diflSoult and irksome 
task to master the more minute portions of the ' Commentaries.' The 
author has arranged the work in the form of questions and answers, 
which will prove useful to the student in testing the accuracy of his 
reading, while at the aame time, for the general reader, this method has 
the merit of conciseness. The treatise of Blackstone is faithfully fol- 
lowed, and amplified by the most recent alterations in the law. We 
have tested the work in various ways, and in no case have we been at 
a loss to discover the information we needed, given sbortly, but still with 
clearness, and without being disguised in legal phraseology, which might 
render the explanation difficult for any but a lawyer to understand. As 
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a handy book of reference and a gnide to more abstruse treatises, 
the work will be fonnd very yalnable. It is supplemented by an ex- 
hanstiyo index, which renders it an easy matter to obtain information 
upon any particular branch of law. We would especially recommend 
the book for the higher forms in schools, for the short and pithy 
answers to the yarious questions afford an easy method of inculcating 
the history of our law, the constitution of our courts, and the first 
principles of legal knowledge, which would proye a yalnable acquisition 
to the general course of study. Mr. Aird has undertaken a difficult 
task, but he has accomplished it satisfactorily, and we cordially re- 
commend the work to the attention of all who are desirous of possessing 
an excellent compendium of English Law, which may be relied upon for 
accurate and trustworthy information." 

Caxbhidoe Chbonicle and UioyESSiTr Journal, March 8, 1873. 

** This neat little yolnme supplies a want which has long been felt by 
the Law student at the outset of his career. The great principles of 
English Law being here giyen with clearness and precision, without the 
addition of too many details, which often tend to confuse while they 
seek to instruct the beginner. In this respect the work will bear a yery 
fayourable comparison with other shortened editions of * Blackstone's 
Commentaries,' in the compiling of which Horace's well-known words, 
*Brevt8 esse labor o^ ohscurusfio* appear to haye been often forgotten. 
The interrogatory system, which is pursued throughout the work, tends 
greatly to its conciseness and clearness. We should add that the 
author has inserted occasionally (as. e./;., p. 42) some remarks on general 
principles not found in the original * Commentaries,' and which form a 
yalnable addition to a work which we doubt not will proye eminently 
useful, not only to the Law student, but to all those who take an interest 
in the history and deyelopment of our Law, In congratulating Mr. Aird 
on the success of the present work, we cordially endorse his remarks on 
the lectures of the Inns of Court * Slight not,' he says, < the public 
and priyate lectures of the Readers of the frms of Court. The adyantage 
is of apparently slow growth, but it grows,' That the work of Mr. 
Aird is a proof of this statement, any one who peruses it will acknow- 
ledge, and we heartily commend the book to the study of all who are 
interested in mastering the first great principles of the English Law." 

Cambbidoe Express, March 8, 1878. 

'' This work, which is dedicated by permission to the Lord Chancellor, 
will, in our opinion, proye of essential service to students of the law, 
and indeed to the general reader. It contains, in a concise and intelli^ 
gible form, a statement of the principles of our laws, giyen so far as it 
is still applicable in the original text of Sir W. Blackstone's * Conunen- 
taries,' but corrected down to the present time. Of course, this book is 
not intended to supersede the study of the larger work, of which seyeral 
able editions have from time to time been published by yarious authors, 
but it will form an excellent groundwork for the prosecution of further 
legal studies, inasmuch as it enables the reader to understand and 
appreciate almost at a glance the principles of our Constitution and of 
the yarious departments of the laws of England. We can confidently 
recommend the book to our readers." 
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